
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

____________________________________

MARK DUWE, ANDREW BOURDO,
MARY STROSIN, JAMES DRAGANI,
RITA DRAGANI, AMY GEHRKE,
MARY BAXA, MICHAEL BAXA and
WISCONSIN RIGHT TO LIFE, INC.,

Plaintiffs,
               MEMORANDUM AND ORDER   

v.                                           
    06-C-766-S

JAMES C. ALEXANDER, LARRY BUSSAN,
GINGER ALDEN, DONALD LEO BACH,
JENNIFER MORALES, JOHN R. DAWSON,
GREGORY A. PETERSON, WILLIAM VANDER LOOP,
MICHAEL R. MILLER, JAMES HANEY and
KEITH L. SELLEN,

Defendants.
____________________________________

Preliminary pre-trial conference and plaintiffs’ motion for

preliminary injunction came on to be heard in the above entitled

matter on February 13, 2007, the plaintiffs having appeared by

Michael Dean and James Bopp, Jr.; defendants by J.B. Van Hollen,

Attorney General, by Thomas J. Balistreri, Assistant Attorney

General.  Honorable John C. Shabaz, District Judge, presided.

Wisconsin Right to Life, Inc. (WRL) is a non-profit

organization interested in surveying candidates for Wisconsin

judgeships and publishing the results of those surveys.  Individual

plaintiffs are voters interested in seeing survey results.  Prior

to the 2006 elections WRL distributed a nine question survey to all

judicial candidates. It received seven responses.  Six of the
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responding candidates declined to answer the survey, citing

Wisconsin Supreme Court ethics rules.  One candidate responded to

question 2 and declined to respond to the others.  WRL has not

distributed any surveys to candidates for judgeships in 2007.  It

alleges that it intends to distribute a survey with questions

identical to those of the 2006 survey.  

The Court reviews the merits of the motion for preliminary

injunction.  The likelihood of success consists of two distinct

issues.  First, whether plaintiffs are likely to establish that

they have standing to bring the claims.  Second, should standing be

established, whether the challenged rules are likely to be found

unconstitutional.  

The First Amendment right to free speech also protects those

who wish to receive the speech.  King v. Federal Bureau of Prisons,

415 F.3d 634, 638 (7th Cir. 2005).  However, in order to establish

standing to challenge a provision which limits speech, a would-be

"listener" must demonstrate that there is a speaker who wishes to

engage in the allegedly prohibited speech.  Spargo v. New York

State Comm'n of Judicial Conduct, 351 F.2d 65, 83-84, n.19 (2d Cir.

2003).  Plaintiffs must demonstrate that their alleged injury is

likely to be redressed by a favorable ruling.  Lujan v. Defenders

of Wildlife, 504 U.S. 555, 560-61 (1992).  In this case plaintiffs

must demonstrate that it is likely that judicial candidates would

answer the survey in the absence of the challenged rules.
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There are several reasons to doubt whether plaintiffs have

sufficiently established that there are likely to be willing

speakers.  First, plaintiffs have identified no judicial candidate

who is interested in answering the questions and has consciously

chosen not to distribute the proposed survey which might have

demonstrated willingness or unwillingness to answer.  Plaintiffs

have offered no reasonable explanation for why it chose not to

survey 2007 candidates, but there are certain to be no willing

speakers in the absence of a question.  

Second, there are powerful reasons for candidates to demur to

questions which commit them to positions on issues likely to come

before them as judges, whether or not an ethical rule governs.

Most importantly, judicial candidates generally wish to preserve

the appearance of impartiality in cases which might come before

them.  Expressing a public opinion in pursuit of being elected on

issues likely to come before them "would [leave them] in a very bad

position to adjudicate the case without being accused of having a

less than partial view of the matter."  Republican Party of

Minnesota v. White, 536 U.S. 765, 818 n. 4 (Ginsberg dissenting,

quoting Justice Scalia's Senate confirmation hearing).  While this

reasoning is the basis for the state ethical restrictions, it is

also an independent motivation which makes responses to surveys

like plaintiffs’ unlikely.
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Finally, the only evidence in support of the likelihood of a

willing speaker are seven responses to the 2006 surveys (the record

does not reveal how many surveys were sent, but based on the 49

judicial candidates in 2007 it can be assumed that most surveys

received no response at all).  The representation that the

respondents would have answered absent the ethical rules consist

exclusively of a small print footnote which the survey

automatically implies with the checked answer "Decline to Respond."

Furthermore, all but one respondent declined to answer question 2

of the survey, which seeks only a personal view on legislative

policy, an answer which could not reasonably be viewed as a

"pledge, promise or commitment" on an issue likely to come before

the court,  implying  a motivation beyond the challenged ethical

rule led to the decline to respond.  

The principal legal guidance for assessing the

constitutionality of the challenged rules is White which provides

the following four relevant rulings.  First, strict scrutiny

applies, requiring defendant to prove that the challenged

provisions are "(1) narrowly tailored, to serve (2) a compelling

state interest." 536 U.S. at 775.  Second, White expressed no view

on whether a "promises and commitments" clause is constitutional

because the parties did not challenge Minnesota's similar

provision.  Id. at 770.  Third, the state has a compelling interest

in assuring that judges are impartial with respect to the parties

that appear before the court. Id. The Court left open the
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possibility that the state has a compelling state interest in

impartiality in the form of judicial "openmindedness."  Id. at 778.

The Court implied that a pledges and promises clause more closely

serves the openmindedness state interest than the "announce clause"

it found unconstitutional. Id.  at 780.  Fourth, the "announce

clause" considered in White was too underinclusive to be narrowly

tailored to the state's openmindedness interest at least in part

because it did not apply to judges who were not candidates for

office.  Id. at 780.

It is likely that the promises and commitments clause embodied

in SCR 60.06(3)(b) will ultimately be found to satisfy strict

scrutiny and the United States Constitution.  Based on White, it

seems likely that the state has a compelling interest in

maintaining the impartiality of its judiciary and particularly in

maintaining the openmindendness and the appearance of

openmindedness of its judges.  SCR 60.06(3) is likely to be found

narrowly tailored to that interest.  It  avoids the

underinclusiveness concern of White because it is applicable to

sitting judges as well as candidates.  It is also far less

restrictive than the announce clause in White because of its

limitation to pledges, promises and commitments and its allowance

for the discussion of issues short of making such pledges. 

The potential harm in granting (or denying) the injunction is

either to the plaintiffs' First Amendment right to hear political

speech or to Wisconsin's interest in an impartial judiciary, both
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are important interests, damage to either is irreparable, both are

public interests.  The question of where to strike the balance

between these two important competing interests is the essence of

the legal analysis on the likelihood of success on the merits of

the claim of unconstitutionality.

The facts presented on the motion for preliminary injunction

do not suggest that plaintiffs will be able to demonstrate the

likely existence of a willing judicial candidate who would respond

to plaintiffs’ survey even in the absence of the challenged rule.

This likelihood of failure on the threshold standing issue,

combined with the very limited likelihood of success on the merits

of the underlying constitutional challenge, suggests that the

overall likelihood of success is slight and requires that the

request for preliminary injunction be denied.   

Accordingly,

ORDER

IT IS ORDERED that plaintiffs’ motion for preliminary

injunction is DENIED.

IT IS FURTHER ORDERED that all dispositive motions to be filed

during the pendency of this matter, to include motions for summary

judgment, shall be accompanied by memoranda of law; opposing party

being given 20 days from receipt thereof to respond; and the moving

party l0 days from receipt of response to reply.



IT IS FURTHER ORDERED that all motions for summary judgment

and other dispositive motions shall be served and filed not later

than March 15, 2007; motions for summary judgment in accordance

with local rule, a copy of which is enclosed.

IT IS FURTHER ORDERED that nondispositive motions, to include

procedural motions, may be heard upon five days notice on any

Wednesday morning between 8:00 A.M. and 9:00 A.M.

IT IS FURTHER ORDERED that discovery shall be completed and

all depositions taken not later than May 1, 2007.

IT IS FURTHER ORDERED that the following discovery materials

will not be filed with the Court unless they concern a motion or

other matter under consideration by the Court: interrogatories;

responses to interrogatories; requests for documents; responses to

requests for documents; requests for admission; and responses to

requests for admission. 

IT IS FURTHER ORDERED that final pre-trial conference is

scheduled for May 4, 2007 at 1:00 P.M., pursuant to the provisions

of Order Prior to Final Pre-trial Conference, a copy of which is

also enclosed.

IT IS FURTHER ORDERED that trial to the Court is scheduled to

commence June 1, 2007 at 8:30 A.M.

Entered this 13th day of February, 2007.

BY THE COURT:

S/

_____________________________     
JOHN C. SHABAZ
District Judge



     The factual propositions should include all of the "basic" facts necessary to a decision on the1

motion, including those going to jurisdiction, to the identity of the parties, and to the
background of the dispute. 

     Affidavits must be made on personal knowledge setting forth such facts as would be2

admissible in evidence, and showing affirmatively the affiant is competent to testify to the
matters stated therein.
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN
_____________________________________________________________________________

PROCEDURE TO BE FOLLOWED ON MOTIONS FOR SUMMARY JUDGMENT
____________________________________________________________________________

  I. A motion for summary judgment made pursuant to Rule 56 of the Federal Rules of Civil
procedure shall be served and filed in the following form:

A. The motion itself together with such materials permitted by Rule 56(e) as the
movant may elect to serve and file; and 

B. Either (1) a stipulation of facts between or among all the parties to the action,
or (2) a statement of the findings of fact proposed by movant, or (3) a
combination of (1) and (2).

1. Whether a movant elects a stipulation or a statement of proposed
findings, or both, it is movant's obligation to present no more and no
less than the set of factual propositions which movant considers
necessary to judgment in movant's favor, and as to which movant
considers there is no genuine issue.1

2. Such factual propositions shall be set forth in numbered paragraphs,
the contents of each of which shall be limited as far as practicable to
the statement of a single factual proposition.

3. At the close of each numbered paragraph shall be set forth one or
more references to the PLEADINGS, DEPOSITION
TRANSCRIPTS, ANSWERS TO INTERROGATORIES,
ADMISSIONS on file or AFFIDAVITS  supporting movant's2

contention there is no genuine issue as to that factual proposition.

4. References to the record shall include:
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a. in the case of a pleading, the numbered paragraph of that
pleading;

b. in the case of a deposition transcript, the name of the witness
and the page of the transcript;

c. in the case of an answer to an interrogatory, the number of
that interrogatory and the identity of the party to whom it was
directed;

d. in the case of an admission in response to, or resulting from
a failure to respond to, a request for admission made pursuant
to Rule 36, Federal Rules of Civil Procedure, the number of
the requested admission and the identity of the party to whom
it was directed;

e. in the case of an admission on file which is not in response to,
or resulting from a failure to respond to, a request for
admission made pursuant to Rule 36, the form such admission
takes and the page or paragraph of the document in which that
admission is made.  Admissions made solely for the purpose
of the motion for summary judgment should be so designated.

C. A statement of the conclusions of law proposed by movant, in numbered
paragraphs.

D. A motion for summary judgment in the form required by I., above,
shall be served and filed together with a supporting brief.

 II. When a motion and supporting brief have been served and filed in compliance with I., above,
the court shall issue a schedule for the procedures described in III. and IV., below, unless a
briefing schedule has already been established by the court.

III. RESPONSE:  On or before the date specified in the schedule issued by the court, any party
who elects to oppose the motion for summary judgment shall serve and file the following:

A. Such materials permitted by Rule 56(e) which said party may elect to serve
and file in opposition to said motion.

B. A response to the movant's statement of proposed findings of fact.

1. With respect to each numbered paragraph of the movant's proposed
findings of fact, the said response shall state clearly whether there is
a genuine issue as to the whole or a part of the said factual
proposition; if it is contended that there is a genuine issue only as to
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a part of the said factual proposition, the response shall identify
precisely the said part of the numbered paragraph.

2. With respect to any paragraph or part of a paragraph of the movant's
proposed findings of fact as to which it is contended that a genuine
issue exists, the response shall refer to the PLEADINGS,
D E P O S I T I O N  T R A N S C R I P T S ,  A N S W E R S  T O
INTERROGATORIES, ADMISSIONS on file, or AFFIDAVITS
complying with Rule 56(e), which respondent believes give rise to
said genuine issue.

3. The said references to the record shall be made with that specificity
required by I.B.4., above. 

4. If an opposing party believes the motion for summary judgment must
fail because of material facts not stated by the movant and as to which
it is considered there is no genuine issued, the said opposing party
may present such other factual propositions either by means of:

a. a stipulation of facts between or among all of the parties to
the action; or 

b. a statement of the findings of fact proposed by said opposing
party; or 

c. a combination of "a" and "b."

5. With respect to such presentation of factual propositions not stated by
the movant, the said opposing party shall comply with the
requirements set forth in I.B., above.

C. A response to the movant's statement of proposed conclusions of law. 

1. With respect to each such numbered proposed conclusions, the said
response shall state clearly whether the said conclusion is agreed to
or disputed in whole or in part; if the dispute is partial, the response
shall state precisely which portion of the proposed conclusion is
disputed.

2. If an opposing party believes the motion for summary judgment must
fail because of conclusions of law not stated by movant, that party
may state such other conclusions of law. 

D. The response in the form required by III., above, shall be served and filed
together with a brief in opposition to the motion for summary judgment.
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 IV. REPLY:  On or before the date specified in the schedule issued by the court, the
movant may, but is not required to, serve and file in rebuttal any or all of the
following items:

A. Such materials permitted by Rule 56(e) which movant may elect to serve and
file in rebuttal.

B. A statement in rebuttal to the response or responses to any numbered
paragraph of movant's initially proposed findings of fact, and a
statement in rebuttal to any numbered paragraphs of findings of fact
initially proposed in the response or responses.  To the extent that
said statement in rebuttal requires record references not earlier made
by movant, the said references shall be made with that specificity
required by I.B.4., above. 

C. A statement in rebuttal to the response or responses to any numbered
conclusion of law initially proposed by the movant, and a statement in
rebuttal to any numbered conclusion of law initially proposed in the response
or responses.  

D. With the rebuttal described in IV., above, the movant may, but is not required
to, serve and file a rebuttal brief.

NOTE PARTICULARLY:
 
  V. In deciding the motion for summary judgment:

A. The court will conclude that there is no genuine issue as to any proposed
finding of fact initially proposed by the movant, except to the extent an
opposing party's response asserts that a genuine issue exists; and 

B. The court will conclude there is no genuine issue as to any finding of fact
initially proposed in a response, except to the extent that movant's rebuttal
asserts a genuine issue exists.

C. As to any finding of fact, whether initially proposed by the movant or in a
response, as to which it is asserted a genuine issue exists, the court will make
a determination as to the existence or non-existence of such genuine issue. 

D. The court is not required to give any weight to a piece of evidence unless it
is set forth in the manner described. 

E. The court does not consider it is under any obligation to search the record for
factual matters that might support either the grant or the denial of the motion.
It is the duty of the parties to bring to the court's attention by specific
reference to the record as outlined in paragraphs I.B., III.B., and IV.B., all
factual and legal matters material to the resolution of the issues in dispute. 
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 VI. All motions for summary judgment shall be considered as submitted for ruling
without oral argument, unless the court otherwise directs. 
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN
_____________________________________________________________________________

JUDGE JOHN C. SHABAZ
ORDER PRIOR TO FINAL PRE-TRIAL CONFERENCE

____________________________________________________________________________

IT IS ORDERED that in preparation for trial counsel for the parties shall:

1. Confer not later than ten days before the date of the final pre-trial conference scheduled
in the action to which this order refers.

2. Prepare a joint final pre-trial report to be filed with the Court not later than three days
before the final pre-trial conference.  The principal burden for the composition of the
report shall be on counsel for the plaintiff.  The report must be signed by counsel for
all parties and must contain the following:

(a) Date of the pre-trial conference and appearances for the parties.

(b) An agreed statement of all uncontested facts.  In the absence of objection to the
admissibility of any uncontested facts the statement will become part of the
record.  No proof will be received at trail on the matters covered by the
statement.

(c) An agreed statement of major factual issues.

(d) The names and addresses of all prospective witnesses for each party.  It is
contemplated that witnesses not listed will not be permitted to be called except
upon a showing of good cause.

(e) The names and addresses of all prospective expert witnesses for each party,
together with a narrative statement of each expert’s background and experience.
If the case is to be tried to a jury, the statement will be read to them and no
proof will be received on the matters covered unless objectiojn to the narrative
statement is noted in the report.

(f) An itemized statement of special damages if such special damages are an
element of a claim.

(g) A schedule of all exhibits to be offered at trial, designating those to which
objection will be made, with a brief statement as to the grounds for objection.
Objections based on relevancy need not be noted.

(h) A list of depositions, or portions thereof, to be offered at trial.  Extensive (i.e.
more than 5 pages) reading from depositions will not be permitted.  Rather, the
proponent of a deposition must prepare a written narrative summary of a
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deposition the party intends to offer.  Any other parties desiring to make use of
the same deposition must also prepare a narrative summary.  Summaries not
filed at least ten days prior to trial (seven days for a responsive summary) may
not be used during the trial absent a showing of good cause.

3. Mark and number all exhibits prior to the final pre-trial conference.  Exhibits should
be numbered serially without designating the offering party; plaintiffs to begin
numbering with 1, defendants with 201.

(a) File all formal discovery documents, to include depositions and contested
exhibits at final pre-trial conference.

4. If trial to the Court, as follows:

Counsel for parties will submit to the Court by noon of the Thursday before trial the following:

(a) Trial briefs on all contentions of parties filing the brief, including references to
special evidentiary problems.

(b) Proposed findings of fact, conclusions of law and order of judgment.

If trial by jury, as follows:

Counsel for parties will submit to the Court not later than noon ten days before trial or as
otherwise directed the following:

(a) Trial briefs on all contentions of parties filing the brief, including references to
special evidentiary problems.

(b) Proposed voir dire questions.

(c) Proposed jury instructions, with citations or references of authority; instruction
conference to be held the Friday prior to trial.

(d) Proposed verdict forms, special verdict forms and proposed special
interrogatories to jury, if applicable.

(e) Instruction conference to be held the Friday prior to trial.

5. Submit separate reports or partial separate reports at time of final pre-trial conference
if counsel cannot agree on the contents of a joint report, and certify that after making
diligent effort agreement could not be reached on joint report.

6. The following paragraph shall be included in each pre-trial order:

Hereafter this order will control the course of the trial and may not be
amended except by consent of the parties and the Court to prevent
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manifest injustice.  In the event of ambiguity in any provisions of this
order, references may be made to the records of this conference to the
extent recorded by notes and to the pleadings.

7. Estimated trial time and other items which may be pertinent thereto.
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