IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

EDWARD ANDERSON,
Plaintiff, REPORT AND
Y RECOMMENDATION
DANIEL BENIK, Warden, 05-C-0306-C

Stanley Correctional Institution,

Defendant.

REPORT

Edward Anderson, an inmate at the Stanley Correctional Institution, has filed this
application for a writ of habeas corpus pursuant to 28 U.S.C. § 2254, challenging his March
22,2002 judgment of conviction in the Circuit Court for Milwaukee County for one count
of robbery by use of force. Anderson contends that he is in custody in violation of the laws
or Constitution of the United States because: 1) his trial lawyer committed 11 different
errors that prejudiced Anderson’s right to a fair trial; 2) the state denied Anderson’s right to
a speedy trial; and 3) the state committed prosecutorial misconduct by presenting testimony
that it knew was false, and by intimidating a defense witness. Anderson exhausted his state
court remedies and filed his petition within the statute of limitations.

For the reasons set forth below, I conclude that Anderson is not entitled to habeas
relief. As for those claims decided on their merits, the state court of appeals did not

unreasonably apply established Supreme Court precedent and did not unreasonably



determine the facts, as required to obtain habeas relief under 28 U.S.C. § 2254(d). As for
the claims not decided on their merits, this court’s de novo review establishes that they either
lack factual support or are refuted conclusively by the record. Accordingly, I am

recommending that this court deny relief and dismiss Anderson’s petition.

FACTS

I. Pretrial Proceedings

In October 2000, the state charged Anderson with robbery by use of force for
attacking William Coons (the boyfriend of Anderson’s cousin) and taking his car. Anderson
was arrested around November 4, 2000. At a hearing on November 10, 2000, Anderson
waived his right to a preliminary hearing and requested a speedy trial.

On January 31, 2001, the parties appeared in court on the date scheduled for trial.
The prosecutor and Anderson’s defense lawyer, Richard Johnson, both told the court that
they were prepared to proceed. The prosecutor stated that she had offered a plea agreement
to Anderson in which he would plead guilty to the pending charge in exchange for the state’s
promise not to charge Anderson with intimidating a witness, charges that arose from letters
Anderson had sent from jail. In response to court questioning, Anderson stated that he was
aware of the plea offer but wanted to go to trial. The court recessed briefly so that Anderson
could change into civilian clothes.

Upon reconvening, the court alerted the parties that they would have to wait to pick
their jury because two other courts were picking first. The prosecutor announced that during
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the recess, defense counsel had advised that Anderson was willing to take a lie detector test
to establish his innocence and that he was willing to waive his speedy trial demand in order
to take the test. The prosecutor committed to dismissing the pending charge and eschewing
new intimidation charges if Anderson passed the test. The prosecutor favored a continuance
because during the recess, Coons had told her for the first time that Anderson twice had
telephoned him from the jail while the case was pending. The prosecutor stated that she
wished to investigate the matter; in the event she filed new charges for intimidation, it would
be more efficient to join to Anderson’s robbery charge because Coons was the victim in both.
The prosecutor reported that Coons also was willing to submit to a polygraph test.

The court asked Anderson if he agreed to give up his right to a speedy trial so that he
could take a lie detector test. Anderson replied affirmatively. Anderson acknowledged his
understanding that if he did not pass the test and if the state determined that new charges
for intimidating a victim were appropriate, then new charges would be filed against him and
tried with the robbery charge. After characterizing the motion as a joint motion for
adjournment of the trial, the court granted it.

Anderson did not pass the lie detector test. The polygraph examiner reported
“definite indications of lying” when Anderson answered “No” to each of the four pertinent
questions. See State’s Resp. to Def.’s Mot. for Post Conviction Relief, dkt. #7, exh. C, at 18.

At a subsequent status conference on March 1, 2001, Anderson told the court that

he was not satisfied with his lawyer’s representation. He accused his lawyer of “employ[ing]



numerous tactics” on January 31 to get him to waive his right to a speedy trial, including
asking Anderson to do him a favor and postpone the trial so that he could go to New York

and visit his girlfriend. Tr. of Hearing, March I, 2001, dkt. #20, exh. U, at 3. Anderson’s

accusation led to the following exchange:

THE COURT: Let me interrupt you there. I am aware of the
fact that [defense counsel] had a matter that he
was going out of town for, but he made it very
clear- And, [Assistant District Attorney]
Parthum, you can correct me if I'm in error in
this. He made it very clear to the Court and to
the district attorney that he was prepared to go to
trial, and that he was going to cancel his trip.

MS. PARTHUM:  Absolutely.

THE COURT: He had indicated that he was going to make
inquiries of you as to whether or not you would
waive your right to a speedy trial. If you were
not, he was willing to and able to go to trial. I
don’t want you to place on the record facts that
are erroneous.

MR. JOHNSON: I advised Mr. Anderson of that fact. I said if you
want to go to trial that day, then we’re going to
trial. I'll do the best I can. Correct?

[ANDERSON]: Yes. That’s what you said.

Id. at 3-4.

Despite his accusations that Johnson pressured him, Anderson indicated that he still wanted

to go forward with Johnson as his lawyer. Id. at 5.



The parties appeared for trial on April 25, 2001. Defense counsel requested an
adjournment, stating that he had received a report that morning indicating that a fingerprint
liftted from Coons’s car had been matched to a person named Roderick Turner. The
prosecutor did not oppose the adjournment. She noted for the record that Coons had come
to court for the first time with Kevin White, an individual who had witnessed some of the
events on the night of the robbery. She indicated that a detective was interviewing White
and would be submitting a supplemental report. The court granted the motion for
adjournment so the parties could follow up on the fingerprint evidence. When the clerk
asked whether the motion should be docketed as a joint motion, the prosecutor replied:
“No. Itis a defense motion. The State would have been ready to proceed today.” Id., exh.
V, at 4.

The court rescheduled the trial for July 9, 2001, but had to adjourn because defense
counsel was in trial in a different court. The parties returned on September 5, 2001 but the
state requested a continuance because it was unable to locate White. The court reluctantly
granted the state’s motion and rescheduled trial for November 12, 2001. On that date,
however, the court postponed trial again because it was required to try a different case in
which a speedy trial demand had been made. The parties noted at that hearing that
Anderson was in custody serving a sentence after parole revocation. The court rescheduled
trial for February 6, 2002 but adjourned it because of court congestion. Anderson finally

went to trial on February 18, 2002, sixteen months after originally being charged.



II. Trial

Jury selection began on February 18, 2002 with the attorneys introducing themselves
and naming the witnesses they planned to call. The court asked the venire panelists if they
knew any of the witnesses, parties or attorneys. Juror Kevin Carr responded that he knew
Milwaukee Police Detective Percy Moore, who had interviewed Coons and was the state’s
chief investigator on the case. Carr stated that he was “well-acquainted with him and his
sister,” indicating that he worked with Moore’s sister at the Milwaukee County Sheriff’s
Department. The court asked Carr whether he could be fair and impartial under those
circumstances; Carr replied: “Absolutely.” See dkt. 20, exh. DD, at 16-17. A bit later, the
court elicited more detail from Carr about his work for the sheriff’s department. Carr
advised that he was a deputy inspector in charge of the Criminal Investigation Bureau and
that he had been a deputy sheriff for 22 years. The court asked Carr again if he could be fair
and impartial; Carr again replied that he “absolutely” could. Id. at 23. Defense counsel did
not move to strike Carr for cause.

The attorneys then asked follow-up questions of the panel members. In response to
questioning by the prosecutor, Carr stated that he had been a witness in approximately 500
to 1,000 criminal cases, but said that would not affect his ability to decide the case fairly and
impartially. See dkt. #14, exh. N, at 15-16. Carr ultimately was seated as a juror.

In response to questioning by defense counsel, four potential jurors admitted that

they would like to hear Anderson’s side of the story before reaching their verdict. However,



they all indicated that they understood that Anderson had a right not to testify, and said
that they could decide the case fairly and impartially if he exercised that right. Id., at 28-30.
Two of these panelists Longhurst and Lapsley, were seated as jurors.

During the state’s case in chief, Coons testified against Anderson. He explained that
he knew Anderson as “Darrell” and that he was the cousin of Coons’s girlfriend, Martha Jean
King. Coons testified that he and Anderson were together at White’s trailer and that Coons
agreed to give Anderson a ride. Coons drove al984 Oldsmobile. During the ride Anderson
asked Coons to park in an alley so Anderson could meet someone for a minute. Coons
testified that Anderson asked him to come along; Coons reluctantly agreed. As soon as
Coons exited the car, Anderson jumped him punching and kicking him to the ground,
breaking two of his ribs. Coons testified that Anderson took Coons’s keys and drove off in
Coons’s car.

Coons admitted that during his first police interview immediately after the incident,
he did not say that he and Anderson had met at White’s trailer; his story then was that
Anderson had flagged Coons down after Coons left a tavern. Coons explained that he told
a different story because people were using drugs at White’s trailer and he did not want to
get them in trouble.

As the state’s next witness, White testified that on the night in question, Coons had
been at White’s trailer. The prosecutor asked White if anyone else in the courtroom had
been there that night. White responded, “Yeah .. Darrell.” Id., at 100-101. This exchange

followed:



PROSECUTOR:

WHITE:

PROSECUTOR:

WHITE:

PROSECUTOR:

WHITE:

PROSECUTOR:

WHITE:

PROSECUTOR:

THE COURT:

PROSECUTOR:

THE COURT:

WHITE:

THE COURT:

THE COURT:

WHITE:

PROSECUTOR:

WHITE:

THE COURT:

Id. at 101-102.

When you say “Darrell,” can you tell me who that
person is by, where the person seated, what color
clothing the person is wearing?

Fellow right here in the gray suit.

Is he wearing suit jacket?

Yeah.

White male or black male?

Black.

Where is he sitting relative to where I am sitting?

In front of you to -- it is to my left.

May the record reflect the identification of the
defendant, Edward Anderson.

I don’t know if that’s a gray suit or not. It
looks like the detective is wearing a gray suit.

I think he said at the table in front of me.
What kind of shirt is he wearing?

Black.

Doesn’t help.

Is he wearing a tie or not?

No.

Does he have my hand on his head?

No.

The record will now reflect.



White testified that while Coons and Anderson were at White’s trailer, White heard
Anderson ask Coons for a ride. He testified that about 20 to 30 minutes after Coons and
Anderson left, Anderson came back to the trailer alone in Coons’s car and said that he had
dropped Coons off at a friend’s house. Anderson left about five minutes later.

Another prosecution witness was Martha Jean King, Anderson’s cousin and Coons’s
girlfriend. King was in jail at the time of the incident. She testified that after Anderson was
arrested he started mailing letters to her from jail. She testified that the letters were in
Anderson’s handwriting, bore his name on the return address, referred to her as “cuz” and
were signed “D,” which was Anderson’s middle initial and the first letter of his nickname,
Darrell. In one of the letters, which King read aloud to the jury, Anderson asked her to
encourage Coons to “do the right thing” and offered to pay for Coons’s broken glasses. In
another letter, Anderson asked King to tell Coons not to show up at Anderson’s parole
revocation hearing. He also asked King if she would agree to be a witness on his behalf, and
he provided her with a written script of what she should say in the event she testified:
Anderson instructed King to testify that Coons told her that he had been jumped by two
drug dealers while he was with Anderson and that Coons was blaming Anderson because he
thought Anderson had set him up. King testified that Coons had never told her the version
of events suggested by Anderson.

After the state rested, the court engaged Anderson in a colloquy regarding his right

to testify. Anderson acknowledged that he knew that he had a right to testify, that the



choice was his to make and that he had talked about it with his lawyer. Anderson stated that
he had had enough time to confer with his lawyers, that he had no questions about the
matter and that he had determined that it was in his best interest not to testify. He denied
being coerced in any way in reaching his decision. On the basis of Anderson’s statements
and those made by his lawyer, the court found that Anderson had voluntarily and
intelligently waived his right to testify.

Anderson’s theory at trial, developed through witness Sandra Beckman, was that
Coons had been attacked not by Anderson, but by two men in the alley who had approached
Coons’s vehicle when it stopped. Beckman testified that she had been following Coons’s
vehicle to the alley because Coons was giving a ride to both Anderson and Beckman’s friend,
“Net.” Beckman testified that she saw Coons stop his car, then Anderson and Net jumped
out and ran away. Beckman testified that two men then approached Coons in his car and
violently attacked him, trying to pull him out. Beckman said she left while Coons was still
in the driver’s seat and that she did not see what ultimately happened to him.

During his closing argument, defense counsel stated:

Unluckily for Edward -- the man who this is all about, the man
who’s falsely accused, not a Boy Scout, drug user, thief -- they
try to make him suffer for what happened when he didn’t do it.

He may have had a hand in it. He didn’t do what he’s here for.

Tr. of Jury Trial, Feb. 19,2002, dkt. #14, exh. P, at 111.
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In her rebuttal, the prosecutor argued:
Now, if Ms. Beckman is the only person the defendant has
willing to come forward for him here, I feel sorry for him.
Because he was at the—the trailer that night according to the
witness. According to Kevin, according to Mr. Coons, according
to Ms. Beckman, he was at the trailer; and so if counsel says,
well, if only Mr. Coons had let the police come back that night,
there would have been witnesses. The fact is that the defendant
was there, so he knows who was there.

Id., at 113.
The jury found Anderson guilty of robbery by use of force. Juror Carr was the

foreperson. The court sentenced Anderson to six years in prison and seven years of extended

supervision.

III. Post-conviction Proceedings

A. Trial Court Proceedings

After waiving his right to appellate counsel, Anderson filed a pro se motion for
postconviction relief in the trial court in which he alleged that his trial lawyer had been
ineffective because he: 1) coerced Anderson to waive a speedy trial under a fraudulent
premise; 2) failed to subpoena witnesses who could have provided exculpatory testimony;
3) failed to seek removal of biased jurors during voir dire, namely, juror Kevin Carr and the
four jurors who said they would like to hear testimony from Anderson; 4) failed to object to
the state’s use of “unauthenticated” letters that Anderson purportedly had written to his

cousin; 5) failed to object to references to Anderson’s parole revocation hearing; 6) failed to
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object to the use of witness testimony not disclosed in discovery; 7) failed to object to
White’s in-court identification of Anderson; 8) coerced Anderson not to testify; 9) failed to
investigate and to use photographic evidence to impeach the state’s witnesses; 10) gave an
improper closing argument in which he impeached Anderson’s credibility; and 11) failed to
move for a mistrial for prosecutorial misconduct. The state’s alleged misconduct was
presenting the testimony of White, whom Anderson claimed had presented perjured
testimony, and for threatening Beckman before trial that she would face termination of her
employment as a Milwaukee County corrections officer if she testified for the defense.
Anderson requested an evidentiary hearing on his motion.

With respect to counsel’s alleged failure to call witnesses, Anderson alleged that
counsel had failed to investigate, interview and subpoena four civilian witnesses and four law
enforcement witnesses. Anderson provided the name of each witness and a brief summary
of their expected testimony. See dkt. #7, exh. B, at 12-15. With respect to the civilian
witnesses, Anderson proffered:

(1) Donjeanette Allen. She would have testified to being in the
car with Defendant and Mr. Coons. She would testify that
when Mr. Coons, the Defendant and herself went to purchase
drugs, the Defendant took the drugs and attempted to get Mr.
Coons to drive off. She would also testify that when the guys
(sellers) began to open the drivers’ side door to grab Mr. Coons,
she and the Defendant exited the vehicle on the passengers’ side
and fled. She would further testify that Defendant was not the

person(s) that beat Mr. Coons and took his car;

(2) Berlenda Sanders. She would have testified that Kevin
White, a witness for the State, was paid in drugs to testify for
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the State. She would testify that while at home with her
boyfriend, Mr. Coons came by looking for Kevin W. indicating
that Kevin W. was suppose to testify in court; that later, when
Kevin W. showed up at the house, her boyfriend inquired into
Kevin W.’s appearance in court. Kevin W. then informed them
both that Mr. Coons had given him drugs to come and testify
at court. She would testify that Kevin W. had decided that he
wasn’t going to testify after all and that her boyfriend then
asked Kevin W. to show up at the next hearing. For doing so,
the boyfriend would give Kevin W. drugs for each appearance
he made. She would also testify that her and Donjeanette were
good friends and that, in a conversation between them,
Donjeanette informed her that she had been contacted by
someone indicating they where [sic] connected to Defendant’s
case and was told she would be charged with party to a crime if
she showed up to testify;

(3) Susan King. She would testify that she seen Kevin W. drive
Mr. Coons car and park it in front of her house. She would also
testify that Kevin W. then attempted to give her the keys to the
car but she refused to accept them;

(4) Frederick Cocraft. He would testify to being a witness to
Mr. Coons renting his car out for drugs on a number of
occasions|.]

Id. As for the law enforcement witnesses, Anderson merely listed a number of questions he

wanted his lawyer to ask each witness.

The state responded that the court should deny Anderson’s motion without an
evidentiary hearing because he had failed to set forth facts showing that he was entitled to
relief or because the record conclusively refuted his claims. With respect to Anderson’s claim
of ineffective assistance of counsel based on his alleged failure to subpoena civilian witnesses,

the state argued for denial because Anderson had failed to produce affidavits from any of the

witnesses or from defense counsel.
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In reply, Anderson provided notarized statements from Sanders and King. In
Sanders’s statement, she wrote: “Kevin? from 26th Nash was paid off in drugs to come
testify and lie in court on behalf of Bill? and Martha Gean King against Edward D.
Anderson.” See dkt. #14, exh. M., at A202. King’s statement essentially matched the
synopsis that Anderson had provided in his motion. Id. at A203. Anderson also filed his
own affidavit in which he asserted that he was unable to pay someone to do the legwork on
his case and that he had been physically unable to locate witnesses and obtain affidavits. Id.
at 11 22-23. Anderson pointed out that the trial court had denied his motion for the
appointment of counsel or an investigator. See dkt. #14, exh. L, at 12-13.

On November 25, 2003, the trial court denied Anderson’s motion without an
evidentiary hearing. The court first noted that Anderson had “clearly waived his right to a
speedy trial in open court.” Dec. and Order Denying Mot. for Postconviction Relief,
attached to dkt. 7, exh. D, at 3. With respect to Anderson’s failure-to-call witnesses claim,
the court found that Anderson had “not attached the affidavits of any of the witnesses he
believes trial counsel should have called; consequently it is unknown if those witnesses would
have actually testified in the manner in which the defendant contends they would have.”
Id. Although the court noted that it had received Anderson’s affidavit, it found it “wholly
insufficient” to establish grounds for a new trial. Id. The court rejected Anderson’s
remaining claims with little discussion, indicating that it was doing so for the reasons set

forth by the state in its brief. Id.
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B. Direct Appeal

On appeal, Anderson raised the same claims he raised in the trial court, arguing that
the trial court had erred by denying his claims without an evidentiary hearing. He also
argued that he had been denied his constitutional right to a speedy trial.

The appellate court first addressed Anderson’s claim that the trial court erroneously
had denied his request for an evidentiary hearing on his ineffective assistance of counsel
claims. Citing to Strickland v. Washington, 466 U.S. 668 (1984), the court noted that
Anderson would be entitled to an evidentiary hearing only if he alleged sufficient material
facts that would allow a reviewing court to “meaningfully assess” his claims. Id. at 1 9.
Applying the Wisconsin Supreme Court’s test for evaluating postconviction motions (set
forth in State v. Bentley, 201 Wis. 2d 303, 310-11, 548 N.W. 2d 50 (1996) and clarified in
State v. Allen, 2004 W1 106, 274 Wis. 2d 568, 682 N.W. 2d 433 (2004)), the court upheld
the trial court’s decision that Anderson was not entitled to an evidentiary hearing on his
claims that his lawyer had been ineffective for allegedly coercing him to waive his right to
a speedy trial, for failing to subpoena witnesses, and for failing to attempt to remove biased
jurors from the venire panel.

As for Anderson’s claim that he had been coerced into waiving his speedy trial
demand, the court noted the trial court’s finding that Anderson waived his right to a speedy
trial in open court. Furthermore, it found that “[n]othing in Anderson’s motion asserts facts
which, if true, would establish that his counsel was ineffective. Vague claims about

‘fraudulent” and ‘misleading premise’ are opinions, not facts.” Id. at 110.
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With respect to Anderson’s failure-to-subpoena-witnesses claim, the appellate court
did not fault Anderson for failing to attach affidavits from the witnesses, but found that this
claim failed because Anderson “does not specify how the lack of that testimony prejudiced
him.” Id. at 1 11. The court continued:
“Even after reviewing both of Anderson’s briefs, this court still
does not know Anderson’s theory of how counsel’s failure to call
specific witnesses resulted in Anderson’s conviction. Because
Anderson has not met the standard articulated in Allen, this
court concludes that the trial court correctly concluded that this
aspect of Anderson’s motion was insufficient to warrant a
hearing or relief. ”
Id.
Addressing Anderson’s claim that his lawyer should have sought to remove certain
venire people for bias, the court found that the record conclusively refuted Anderson’s claim.
The court rejected Anderson’s eight remaining claims of ineffective assistance of
counsel on the ground that they had been inadequately briefed. Id. at 1 20.
As for Anderson’s speedy trial claim, after weighing the four factors set forth in Barker
v. Wingo, 407 U.S. 514 (1972), the court concluded that Anderson had suffered no
constitutional deprivation. Id. at 1121-31. Finally, the court rejected Anderson’s allegations
of prosecutorial misconduct, noting that he had produced no affidavits to support his claims
that White’s testimony had been perjured and that the state had threatened Beckman before
she testified. Id. at 11 32-33.

The Wisconsin Supreme Court denied Anderson’s petition for review on February 9,

2005.
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ANALYSIS
I. Relevant Legal Standards

In his habeas petition, Anderson presents the same claims that he presented to the
state court of appeals. This court’s review of those claims decided on the merits by the state
court is governed by 28 U.S.C. § 2254(d):

An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not
be granted with respect to any claim that was adjudicated on the
merits in State court proceedings unless the adjudication of the
claim-

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.

A state court decision is contrary to Supreme Court precedent if the state court
applies a rule that contradicts the governing law set forth in Supreme Court cases, or if the
state court confronts a set of facts that are materially indistinguishable from a decision of the
Supreme Court and nevertheless arrives at a different result. Williams v. Taylor, 529 U.S.
362, 405 (2000).

A state court decision is an unreasonable application of Supreme Court precedent if

the state court identifies the correct governing legal rule but unreasonably applies it to the

facts of its case. Williams, 529 U.S. at 407. An unreasonable application of federal law is
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different from an incorrect application of federal law. Id. at 410. “[A] federal habeas court
may not issue the writ simply because that court concludes in its independent judgment that
the relevant state-court decision applied clearly established federal law erroneously or
incorrectly. Rather, that application must also be unreasonable.” Id. at 411.

As for § 2254(d)(2), a federal court’s disagreement with a state court’s determination
of the facts is not grounds for relief. Pursuant to § 2254(e)(1), the state court’s findings of
fact are presumed correct, and it is the petitioner’s burden to show by clear and convincing
evidence that the state court’s factual determinations were incorrect and unreasonable.

Harding v. Walls, 300 F.3d 824, 828 (7th Cir. 2002).

II. Ineffective Assistance of Counsel

Anderson raises 11 alleged errors committed by trial counsel. To establish
constitutionally ineffective assistance of counsel, Anderson must show that his lawyer’s
performance was deficient and that this deficient performance prejudiced his defense.
Strickland v. Washington, 466 U.S. at 687. To be deficient, counsel's representation must fall
below an objective standard of reasonableness. Id. at 688. Deficient performance prejudices
the defense when the errors were serious enough to deprive the defendant of a fair trial. Id.
at 687. To demonstrate prejudice, Anderson must show that there is “a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would

have been different.” Id. at 695. The court need not determine the first, or “performance,”
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prong of the Strickland test if it determines that counsel’s alleged deficiency did not prejudice

the petitioner. Id. at 697.

A. Waiver of Speedy Trial

Anderson claims that his lawyer “coerced Anderson to waive his right to a speedy trial
under a fraudulent and misleading premise and . . . failed to enforce an agreement made
between Anderson and the state that resulted in the waiver of his speedy trial.” Petition,
dkt. 2, at p. 2, 1 1. Anderson’s claim relates to his agreement on January 31, 2001 to
withdraw his speedy trial demand so that he could take a polygraph examination.

Anderson’s claim has two unrelated parts. First, he contends that the state’s
agreement that it would dismiss the charges if Anderson took and passed the lie detector test
was “fraudulent” because one of the four pertinent test questions was based upon Coons’s
false statement to police that he had picked Anderson up after Anderson flagged him down
while Coons was leaving a tavern. Thus, Anderson contends, the results of the test
indicating that Anderson was lying in response when he answered “no” to that one particular
question “could not possibly be accurate.” He contends that his lawyer would have known
this if he would have insisted that Coons submit to a lie detector test; according to
Anderson, this was part of the original agreement that led to his waiver of his speedy trial
demand. Second, Anderson alleges that his lawyer coerced him into taking the polygraph

instead of proceeding to trial because the lawyer wanted to go out of town with a girlfriend.
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As noted above, the state court of appeals found that the trial court properly denied
this claim without an evidentiary hearing. State v. Anderson, supra, at 1 10. It noted that the
trial court had asked Anderson three times on January 31, 2001 whether he was waiving his
right to a speedy trial and that Anderson had assured the court each time that he was doing
so. Also, it found that Anderson had failed in his postconviction motion to allege facts that,
if true, would have established that his lawyer had been ineffective. Without elaborating,
the court noted that Anderson’s allegation that his waiver had been the product of a
“fraudulent” or “misleading” premise was an opinion, not fact. Id.

Having reviewed Anderson’s postconviction motion, I agree with the state courts that
an evidentiary hearing was not warranted on this claim. Preliminarily, I note that simply
because Anderson stated on the record three times that he was willing to waive his right to
a speedy trial in order to take a polygraph test does not necessarily refute his claim:
Anderson contends that his waivers were induced by false promises and that he did not
receive the benefit of his bargain.

But the record does not support Anderson’s contention that he waived a speedy trial
in reliance on Coons also taking a polygraph test. The prosecutor merely reported that
Coons, upon hearing that Anderson was willing to take a polygraph in exchange for the
state’s agreement to dismiss the charges if he passed, expressed his own willingness to take
a polygraph to show that he wasn’t lying. See dkt. 20, exh. T at 8-9. Neither side ever

indicated that Coons was required to make good on his offer, or that his submission to a
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polygraph was a material factor upon which Anderson was relying when he agreed to
withdraw his speedy trial demand. Therefore, this facet of Anderson’s claim of ineffective
assistance fails because it rests on an inaccurate premise. Moreover, Anderson has failed to
show that he would have passed the lie detector test but for the one question that he
apparently answered accurately, or that the state meddled with the test or its results. The
court of appeals properly concluded that there was no factual basis for Anderson’s claim that
the state somehow tricked him in