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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

 -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -

GERHARD WITTE, M.D., OPINION AND

      ORDER 

Plaintiff,

03-C-0438-C

v.

WISCONSIN DEPARTMENT OF CORRECTIONS,

STEVEN B. CASPERSON, individually and in his

official capacity, KENNETH R. MORGAN,

individually and in his official capacity, JAMES 

GREER, individually and in his official capacity, 

DAVID E. BURNETT, M.D., individually and in his

official capacity, EARL K. KIELLEY, individually

and in his official capacity, SHERIDAN D. ASH,

KIMBERLY K. RUSSELL, SUSAN L. NYGREN,

JEAN K. CARLSON, LINDA A. MORGAN, and

JAMES P. CONTE, JR.,

Defendants.

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -

This is a civil action for monetary and injunctive relief brought pursuant to Wis. Stat.

895.65 and 42 U.S.C. § 1983.  Plaintiff Gerhard Witte claims that defendants Wisconsin

Department of Corrections, Steven Casperson, Kenneth Morgan, James Greer, David

Burnett, Earl Kielley, Sheridan Ash, Kimberly Russell, Susan Nygren, Jean Carlson, Linda

Morgan and James Conte conspired to constructively terminate him in violation of (1) his
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right to free speech under the First Amendment of the United States Constitution; (2) his

right to free speech under Art. I, § 3 of the Wisconsin State Constitution; (3) his right to due

process under the Fourteenth Amendment of the United States Constitution; and (4)

Wisconsin’s whistle blower law, Wis. Stat. § 895.65(2).  Jurisdiction is present.  28 U.S.C.

§§ 1331 and 1367.

Now before the court are defendants’ motion for summary judgment and six motions

to strike.  In their motion for summary judgment, defendants indicate that they seek

judgment on “plaintiff’s claims” without identifying those claims particularly.  In their

supporting brief, defendants put forth reasons why they are entitled to judgment on

plaintiff’s free speech and whistle blower claims but do not mention plaintiff’s due process

claim.  Plaintiff did not mention his due process claim in responding to defendants’ motion

and none of the parties has informed the court that the claim has been settled.  A party

moving for summary judgment bears an initial burden to inform the court of the basis for

its motion.  Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).  Although defendants have

moved for summary judgment with respect to all of plaintiff’s claims in a technical sense,

they have not met the triggering burden set out in Celotex with respect to plaintiff’s due

process claim.  Accordingly, defendants’ motion will be denied with respect to that claim. 

Defendants’ motion for summary judgment will be granted with respect to all of

plaintiff’s other claims.  Although some of plaintiff’s speech touched on matters of public
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concern, his employer’s interest in maintaining harmony and discipline in the workplace

outweighs plaintiff’s interest in his speech.  Accordingly, plaintiff’s speech was not protected

under either the Constitution of the United States or that of the state of Wisconsin.

Plaintiff’s claim under the Wisconsin whistle blower statute must fail because that statute

protects only speech that is constitutionally protected. 

Defendants’ motions to strike will be denied as either moot or unnecessary for the

reasons explained below.  Before turning to these motions, I note that it is helpful to the

court if this type of piecemeal evidentiary objection to individual paragraphs, sentences and

even clauses is placed directly in the response to the corresponding proposed finding of fact

rather than raised as a separate motion to strike.  For the most part, I will treat these

objections as if they had been raised in that manner.  Few of the evidentiary disputes raised

in these five motions merit discussion.  For example, defendant has objected to a number of

statements on hearsay grounds and plaintiff has responded that the statements were not

offered for the truth of the matter asserted but instead to show the effect on the listener.  In

almost every instance, the state of mind of listener is irrelevant. 

Defendants have moved to strike paragraphs 8, 9, 10, 18, 20, 21, 23, 24, 25, 26, 27,

28, 29, 30, 31, 32, 33, 36, 37, 43, 46, 48, 57, 59, 60,63, 65, 70, 71, 73, 74 and 76 and

portions of paragraphs 19, 38, 41, 42, 50, 62, 72 and 75 for failure to comply with Fed. R.

Evid. 1002, which provides that with some exceptions, a party may prove the content of a
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writing only by producing the original document.  In his affidavit, plaintiff recited portions

of his many of his letters without citing or attaching copies of the originals.  However, as

plaintiff notes, defendants submitted all the documents that he described in the challenged

paragraphs.  In proposing facts regarding the content of these documents, plaintiff cited

defendants’ properly submitted copies as well as his own affidavit.  With plaintiff’s proposed

facts adequately supported by defendants’ evidentiary submissions, I will disregard plaintiff’s

reference to these paragraphs and deny defendants’ motion with respect to them as

unnecessary. 

Defendants have also moved to strike portions of paragraphs 19 and 52 on hearsay

grounds.  In paragraph 19, plaintiff stated, “As I returned to the work place, I learned that

Cedric J. Tate, R.N., a valued nurse who was an important assistant to me, on the basis of

the manner in which he was treated by Ash in my absence, had decided to leave his employ

at RCI effective October 25, 1999.”  Plaintiff contends that the statement is not hearsay

because it is not being used for the truth of the matter asserted but instead to show that he

believed this to be true when he wrote a particular letter about it.  Defendants do not argue

that plaintiff did not believe in the truth of what he wrote.  It is immaterial what the purpose

was for which plaintiff seeks to admit this evidence.  In paragraph 52, plaintiff testified that

a reporter from The Milwaukee Journal-Sentinel had told plaintiff that she might be

interested in running a story about the health care provision at the Racine facility.  Plaintiff
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argues that he has submitted this statement only to explain why he signed a release allowing

the reporter to obtain documentary evidence.  Plaintiff’s reason for signing this release is not

at issue.   Again, because these statements are either hearsay or immaterial, I will disregard

plaintiff’s reliance on them in his proposed findings of fact and deny defendants’ motion

with respect to them as unnecessary.

Next, defendants request that the court strike paragraphs 5, 6, 7, 11, 12, 13, 38, 39,

43, 44, 49, 51, 53, 58, 60, 64, 66, 68, 69, 72, 73, 74, 77, 78, 79, 80 and 81 for lack of

personal knowledge. The problem is not so much lack of personal knowledge as plaintiff’s

attempt to lay out his contentions in his affidavit.  See, e.g., Witte Aff., dkt. # 24, ¶¶ 11

(defendant Morgan was “grossly negligent” and exhibited “deliberate indifference” to health

care of inmates); 39 (defendants’ action was concerted); 43 (failure to respond to request for

clarification was knowing act of censure); 49 and 58 (evidence at hearing supported

conclusion that plaintiff should have been cleared of charges); 51 (defendants’ concern about

plaintiff’s performance was “patently false pretext”); 66 (plaintiff’s grievances about co-

workers were “meritorious”), 68 (mediator abandoned pretense of neutrality and “conspired”

with other defendants to cause harm to plaintiff); 72, 74 and 78 (defendants had to have

known that allegations against plaintiff between 1999 and present were false and they

intentionally conspired to retaliate against plaintiff for exercising his right to free speech);

79 (all disciplinary meetings, interviews and hearings were pretextual); 80 (no reasonable
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person could have been expected to endure the grueling conditions of employment to which

defendants subjected plaintiff); 81 (defendants Casperson and Morgan acted with reckless

disregard to violations of plaintiff’s constitutional right to free speech).  These arguments are

not properly the subject of proposed findings of fact.    

In many of the other challenged paragraphs, plaintiff has testified about other

persons’ intentions and motivations.  See, e.g., Witte Aff., dkt. # 24, ¶¶ 38 (allegation

against plaintiff was made for purpose of harassing him); 53 (defendants’ representation to

doctor examining plaintiff made with the intention of skewing results of testing); 64

(defendants Conte and Russell engaged in series of actions intended to undermine and

sabotage plaintiff); 68 (mediator intended to harm plaintiff); 73 (memorandum was

intended to intimidate plaintiff).  Plaintiff has not set out facts showing that his opinions

about the intentions and motivations of others are anything more than intuition or

speculation.  Witnesses may not testify about “flights of fancy, speculations, hunches,

intuitions, or rumors.”  Visser v. Packer Engineering Association, 924 F. 2d 655, 659 (7th

Cir. 1991).  

Although plaintiff has littered his affidavit with these argumentive and inadmissible

assertions, many of the relevant paragraphs also contain valid information about which

plaintiff is competent to testify.  As a typical example of such an intermingled assertion, in

paragraph 64, plaintiff states that defendant Russell complained that plaintiff was not seeing
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enough inmates and that she did so for the purpose of undermining plaintiff.  Witte Aff.,

dkt. #24, ¶ 64.  Although plaintiff’s beliefs about defendant Russell’s motivations are

speculation, he may assert the fact that she submitted a complaint against him.  Because

most of the relevant paragraphs are mixed, I will not strike them.  However, I will not use

any portions of plaintiff’s proposed findings of fact to the extent that they rely on the

inadmissible aspects of plaintiff’s affidavit. 

Finally, defendants have moved to strike paragraphs 78 and 79 on the ground that

plaintiff’s averments therein are inconsistent with his prior testimony.  In these paragraphs,

plaintiff stated as follows:

78.  From 1999 to present, all of Defendant’s allegations of

wrongdoing or substandard performance on my part have been

false.  Defendant had to have known them to be baseless and

false.  The allegations and accusations had to have been made

by Defendants for the purpose of completing their conspiracy

to harm me by depriving me of my reputation and employment

and by harassing and retaliating against me for exercising my

right to freedom of speech on matters I believe to be of extreme

public importance, Defendants’ baseless statements and actions

had to have been for the purpose of retaliating against me for

my outspoken concern about substandard care of inmates, even

though shortly before the end of Secretary Litscher’s term in

office and before the advent of Casperson to his position of

power, Secretary Litscher had called me personally to

compliment me on my ability as a physician and to express the

hope that I would continue on “as long as [I] like.”

79.  All purported interviews, meetings and hearings conducted

by Defendants from 1999 to the present regarding alleged
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disciplinary problems or wrongful behavior on my part in fact

were shams.  No such meeting, interview or hearing had the

slightest appearance of being for the true purpose of

investigating facts, determining the truth, or fairly or justly

imposing discipline.  It was just plain obvious that they were for

the purpose of presenting the false pretense that I was being

treated fairly.    

Regardless of any conflict with prior testimony, the only portion of these paragraphs that is

not an impermissible conclusion of law is the averment that Litscher called plaintiff and

complimented him on his ability as a physician.  (Defendants do not argue that plaintiff’s

earlier testimony suggested that Litscher had not called him or complimented his abilities

as a physician.)  In considering plaintiff’s proposed findings of fact, I will disregard these

paragraphs with that limited exception, making it unnecessary to strike them.

Defendants have moved also to strike portions of the affidavits of Margaret Meier,

William Zachary, David Lasker and Peter Lausten and the entirety of David Lasker’s

supplemental affidavit.  It is not necessary to resolve the parties’ evidentiary dispute as to

the admissibility of most of these paragraphs; most are not relevant to the issue whether

plaintiff’s statements are protected speech.  For example, many of these paragraphs contain

the opinions of other health care unit staff regarding defendant Ash’s managerial skills, see,

e.g., Meier Aff., dkt. #27, ¶¶ 16-23; Zachary Aff., dkt. # 25, ¶¶1-6.  The relevant issue is not

the accuracy of plaintiff’s opinion but whether plaintiff addressed a matter of public concern

when he wrote to bureau officials alleging that she lacked adequate skills, see McGreal v.
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Ostrov, 368 F.3d 657, 673 (7th Cir. 2004) (truth or falsity of statement “not normally

relevant to the question whether the issue was a matter of public concern”), and if so,

whether his employer had an overriding interest in preventing workplace disruption and

maintaining discipline.   For the same reason, the testimony of Meier, Zachary and Lausten

that plaintiff was a good doctor and initially well-liked before he began writing letters is not

relevant to the First Amendment issue.  See Meier Aff., dkt. # 27, ¶ 15; Zachary Aff., dkt.

# 25, ¶ 7, Lausten Aff., dkt. # 26, ¶ 8.

In moving to strike exhibit A of the affidavit of David Lasker, defendants argue that

the exhibit, which contains transcript testimony of Bonnie Loker, does not satisfy the

unavailable declarant standard of Fed. R. Evid. 804 and therefore, is inadmissible hearsay.

Approximately three weeks after defendants filed this motion, plaintiff submitted a

supplemental affidavit of David Lasker to show that the previous testimony had been sworn.

Defendants moved to strike the supplemental affidavit, arguing that it was filed late.

Plaintiff cites to this transcript to support proposed findings that could show that he was

treated differently from other employees who had been crude but had not been subjected to

a disciplinary hearing.  This disparate treatment could show that defendants’ real reason for

subjecting plaintiff to a disciplinary hearing was his speech and not his telling of a crude

joke.  However, because I conclude that plaintiff’s speech is not protected under the First

Amendment, it is immaterial whether plaintiff was treated adversely because of it.
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Accordingly, Lasker’s assertions are irrelevant and defendants’ motions will be denied as

unnecessary.  (Paragraph 10 of the Zachary affidavit is also irrelevant on the grounds that

it deals only with whether plaintiff was retaliated against for his speech.)

The at-issue portions of the affidavit of Peter Lausten are also irrelevant.  In

paragraph six, Lausten alleges that plaintiff was concerned about the level of health care that

inmates were being provided at the facility; however, the relevant issue for First Amendment

purposes is whether this concern motivated plaintiff to write his letters.  Similarly, in

paragraph seven, Lausten indicates that plaintiff was concerned about the department’s

handling of the situation but does not indicate that this concern motivated plaintiff’s

actions.  Paragraph eight contains a legal conclusion (plaintiff would not have been

deliberately indifferent to inmate health care needs) that will not be considered; the

remainder of the paragraph, which indicates that Lausten thought plaintiff was a good

doctor, is not relevant.  Finally, the last sentence of paragraph nine will not be struck.  In this

sentence, Lausten asserts that in his personal observation, plaintiff acted “in a very

professional manner and was intent upon performing his work as a medical doctor with

excellence.”  This statement is relevant to the issue whether it was reasonable for plaintiff’s

employer to believe that plaintiff’s behavior was disruptive. Contrary to defendants’

assertion, a determination of “professionalism” is not one that only an expert is qualified to

make.  Moreover, Lausten satisfies the personal knowledge requirement:  he spent nearly half
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his working time providing dental care at the correctional institution where plaintiff was

employed and stated that he consulted with plaintiff approximately once every week or two

between 1998 through 2000.  Last, this statement is not conclusory; certainly, it is no more

conclusory that defendant Casperson’s testimony that he found plaintiff to be “disruptive.”

One final note before turning to the facts.  In responding to defendants’ proposed

findings of fact regarding the content of the letters that plaintiff sent to various officers of

the Wisconsin Department of Corrections, plaintiff objected to defendants’ descriptions on

the grounds that they were incomplete and misleading in their failure to describe some other

aspect of the letter adequately.  Plt.’s Resp. to Dfts.’ PFOF, dkt. #30, ¶¶ 17, 18, 25, 31, 36,

52, 53, 55, 56, 58, 59, 62, 63, 64, 69, 70, 73, 75, 81, 82, 84, 86, 88, 89, 95, 99, 100, 107,

108, 110, 112, 114, 115, 119, 167, 171, 173, 182, 185, and 187.  Most of these documents

are the acts of speech on which plaintiff’s free speech and whistle blowing claims are

premised. Whether speech is protected under the First Amendment depends heavily on its

content and context.  In order to insure that passages are not read out of context or subject

to a biased or incomplete summarization, I will attach the full text of these documents.  In

a few instances, plaintiff’s objection was that defendants’ description was misleading because

it failed to mention some particular fact.  See Plt.’s Resp. to Dfts.’ PFOF, dkt. #30, ¶¶ 62,

63, 64, 75, 82, 95, 107, 108, 112, 114, 115, 119, 167, 173, 185 and 187.  In those

instances, I have added the fact that the plaintiff thought was missing instead of attaching
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and incorporating the underlying document.  I have considered the full text of these

documents in reaching the conclusion that plaintiff’s speech was not protected.  

UNDISPUTED FACTS

Plaintiff Gerhard Witte, M.D., is an adult resident of Wisconsin.  Defendant

Department of Corrections is an agency of the state of Wisconsin.  At all relevant times,

defendant Steven B. Casperson was employed by the Department of Corrections as

Administrator of the Division of Adult Institutions; defendant Kenneth R. Morgan was

employed as Warden, Racine Correctional Institution; James Greer was Director of the

department’s Bureau of Health Services; David E. Burnett, M.D., was employed as Medical

Director of the Bureau of Health Services as plaintiff’s immediate supervisor; defendant Earl

K. Kielley was employed as Employment Relations Chief of the Bureau of Personnel and

Human Services; defendant Susan Nygren was a registered nurse at Racine Correctional

Institution; defendant Jean K. Carlson was a nurse practitioner at Racine Correctional

Institution; and defendant Linda A. Morgan was a housing unit manager at Racine

Correctional Institution.  Between October 1998 and February 2000, defendant Sheridan

D. Ash was employed as Health Services Unit manager at Racine Correctional Institution.

She was replaced by defendant Kimberly K. Russell.  From early 2001 to approximately May

2003, defendant James P. Conte, Jr. was a security officer at Racine Correctional Institution,
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stationed in the Health Services Unit. 

On March 31, 1997, plaintiff was hired by defendant Department of Corrections to

provide medical services to inmates.  At no time was he ever a supervisor of the Health

Services Unit (HSU) managers or any other employee within the unit.  He had an excellent

working relationship with the HSU managers and staff from the time he was hired until

October 1, 1998, when defendant Department of Corrections hired defendant Ash to be the

unit manager.  Plaintiff believed that after defendant Ash arrived, her action had an adverse

effect upon the workplace environment and patient care.  

A.  Plaintiff’s Letters of Complaint about Defendant Ash

On February 23, 1999, plaintiff wrote a letter to Dr. George Daley, the medical

director of the Department of Corrections Bureau of Health Service, in which he voiced his

concern that defendant Ash was negatively affecting the working environment in the health

services unit.  Exh. 1.  Plaintiff sent a similar letter to defendant Kenneth Morgan that same

day, Exh. 2, and sent a copy to Chris Ellerd, the security director at the Racine facility.

Plaintiff wrote a third letter to defendant Ash, directing her to “see to it that my orders are

carried out” and complaining that she was interfering with his practice of medicine, and sent

copies of the letter to defendant Morgan, Daley and Ellerd. 

Three days later, plaintiff wrote another letter to defendant Ash, advising her of a



14

“near catastrophe” caused when she directed unit nurses to contact the on-call physician

instead of plaintiff regarding a certain inmate’s health problems.  He suggested that she

spend less time trying to get rid of him and more time supporting the unit mission to care

for inmates and called her “insubordinate” for arguing with one of his medical orders.

Plaintiff sent copies of this letter to Daley and defendant Morgan.  

On February 28, 1999, plaintiff wrote another letter to defendant Morgan, saying

that he had overheard defendant Ash telling other unit staff that she was “going after Doc”

and directing one of them to go through plaintiff’s desk.  Plaintiff ended his letter by offering

to help investigate the matter and requesting that he not be required to speak with defendant

Ash unless a third party was present.   Plaintiff sent copies of this letter to Daley and Ellerd.

On March 1, 1999, plaintiff sent a letter to defendant Ash, informing her that he would

speak to her only in the presence of a third party.  

On March 2, 1999, plaintiff wrote to defendant Morgan about a meeting he had had

with Daley to discuss the work environment in the health services unit.  Plaintiff stated that

he regretted not having had an opportunity to speak with Morgan about his working

relationship with defendant Ash first.  In addition, he noted that at the February 19 staff

meeting, defendant Ash had threatened to charge one of the nurses with insubordination

unless she agreed to write “defamatory” statements about plaintiff.  On March 19, 1999,

plaintiff wrote a letter to defendant Ash, complaining that she was failing to get segregation
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inmates in to see him.  He stated that he believed that defendant Ash was failing “to respond

to the legitimate concerns of the institution, in this case, the timely delivery of medical care

to our segregation population.”  Plaintiff sent copies of this letter to Daley and defendant

Morgan.  Two days later, plaintiff sent a letter to defendant Morgan, in which he stressed

his observation that defendant Ash was dividing unit staff and his belief that she was driving

some of the nurses away.  Exh. 3.

Some time prior to March 24, 1999, Daley advised plaintiff to stop writing letters to

defendant Morgan regarding the work environment in the health services unit.  Pursuant to

this advice, plaintiff sent a letter to defendant Morgan on March 24, 1999, saying that he

would stop sending Morgan letters about the situation.  That same day, plaintiff wrote to

defendant Ash to inform her that one of the unit employees was considering leaving.

Plaintiff urged defendant Ash to do what she could to retain him.  He sent a copy of this

letter to Daley.  

On May 5, 1999, plaintiff and six other employees in the health services unit wrote

to defendant Morgan, informing him that the environment in the unit was hostile and that

it was affecting patient care.  Defendant Morgan held a meeting with the unit staff to discuss

the problem on May 17, 1999.  Later that day, plaintiff wrote another letter to defendant

Morgan in which he criticized her “shoot the messenger” reaction to two incident reports

that had recently been submitted to her from nurses in the unit.  Exh. 4.  On May 20, 1999,
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plaintiff sent a memo to his union representative, Mark Simons, seeking assistance in

obtaining a copy of the work environment investigation report from Daley.  Simons prepared

a grievance on behalf of plaintiff but plaintiff never submitted it.  

On July 5, 1999, plaintiff wrote again to defendant Morgan, informing him that nurse

practitioner Margie Meier had taken a medical leave of absence, that defendant Ash was

responsible for Meier’s medical condition and that plaintiff considered Morgan to be

ultimately responsible.  Exh. 5.  In addition, plaintiff listed other employees that he

considered to be excellent nurses and expressed his concern that they too might leave soon.

Finally, plaintiff stated that he was discontinuing his practice of receiving evening calls about

his patients because it was outside his job duties.   

On August 5, 1999, defendant Ash filed a complaint against plaintiff in which she

alleged that he had told her that he had just used a particular finger to conduct a rectal exam

and then placed it in the opening of her can of soda.  On August 17, Sharon Zunker, the

director of the Bureau of Health Services, notified plaintiff that an investigative interview

would be held two days later.  On the day of the hearing, plaintiff personally delivered a

written statement to defendant Morgan, responding to defendant Ash’s allegations.  In the

statement, plaintiff denied that the incident had ever occurred and said that he considered

her claims to be slanderous and defamatory.  In addition, plaintiff sent defendant Morgan

a separate memo, which he also sent to Daley and Zunker, stating that he believed defendant
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Ash was mentally unstable and requested that defendant Morgan take action to insure the

safety of the unit staff.

B.  Plaintiff’s First Medical Leave of Absence

On the morning of August 19, Zunker called plaintiff to inform him that he would

not be allowed to use an intermediary to communicate with Ash as he had requested.  In

addition, Zunker told plaintiff that a mandatory mediation session would be held in

Madison, Wisconsin, and that plaintiff could be subject to disciplinary charges if no progress

was made.  At the conclusion of this conversation, plaintiff called Daley to discuss the

matter.  Plaintiff then called Zunker back and informed her that Daley thought that it would

be a bad idea for plaintiff to attend the mediation session.  Zunker told plaintiff that she was

Daley’s boss and that plaintiff would follow her order that he attend the mediation.  

After this second conversation with Zunker, plaintiff stated that he would not be able

to see a patient because he was in emotional distress. Later that day, he had lunch with Dr.

Fred Will, a psychiatrist at the Racine facility, and then left work to go home for the

remainder of the day.  When he got home, plaintiff called defendant Morgan to inform him

that the  situation was making him ill.  On August 21, 1999, plaintiff told his physician, Dr.

DiNapoli, that he was feeling physically and mentally ill because of the job conditions.  Dr.

DiNapoli recommended that plaintiff take an immediate leave of absence from his job.  The
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following day, plaintiff wrote defendant Morgan a three-page memo, detailing what plaintiff

characterized as Ash’s “harassment” of him and saying that he believed she was out to get

him.  

On August 23, 1999, plaintiff called defendant Morgan and the secretary of the

health services unit, to tell them that he would be taking a medical leave of absence.  Later

that morning, Zunker called plaintiff to inform him that she needed a medical leave

statement from his physician.  In addition, Zunker wrote Daley, informing him of plaintiff’s

reasons for believing that he needed a medical leave of absence.  Plaintiff met with Dr.

DiNapoli two days later.  He gave Dr. DiNapoli a written “Statement of Health” in which

he described defendant Ash’s “unrelenting harassment” and the effect he believed it had on

his mental and physical well-being.  He sent a copy of this “Statement of Health” to

defendant Morgan.  After an investigation, defendant Ash’s claim that plaintiff had placed

a contaminated finger in her soda can was dismissed as unfounded.

On October 8, 1999, Dr. DiNapoli authorized plaintiff to return to work.  On

October 10, plaintiff sent a statement to Jon Litscher, Secretary of the Wisconsin

Department of Corrections, regarding his working relationship with defendant Ash.  Exh. 6.

Plaintiff denied defendant Ash’s allegation that he placed a contaminated finger near the

opening of her soda can, professed his commitment to his job and the Department of

Corrections, expressed the depth of his contempt for defendant Ash and stated that he was
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unable to work “[a]fter realizing that the warden and the DOC were deliberately

endangering my professional ‘safety.’”  In addition, plaintiff stated that he thought that

Zunker had implied that he was the problem by stating that the disciplinary hearing would

likely be a case of “he said, she said.”  Also on October 10, plaintiff sent another letter to

defendant Morgan and mailed copies to Litscher, Zunker and Daley.  Exh. 7.  Plaintiff

returned to work the following day. 

C.  Plaintiff’s Return from First Leave of Absence

On October 11, 1999, the same day that he returned to work, plaintiff wrote another

letter to defendant Morgan, complaining about the work environment and warning that

another nurse would leave shortly because of the conditions.  Exh. 8.  Three days later,

plaintiff sent a similar letter to Litscher.  Exh. 9.

On November 17, 1999, plaintiff sent Litscher a statement he had prepared for a

meeting with defendant Ash, Zunker and possibly a mediator.  In this statement, plaintiff

alleged that defendant Ash had been responsible for pushing employees out of the health

services unit.  He described her as an “unrepentant pathological liar” and asserted that her

earlier allegations against him were entirely untrue.  In addition, plaintiff addressed the

insufficient staffing in the unit and stated that “our inmates’ constitutional right to adequate

medical care is being systematically ignored.”  Finally, plaintiff informed Litscher that he had
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retained counsel and intended to sue defendant Ash.  

Four days later, plaintiff wrote Litscher to say that he was “profoundly disappointed

that [Litscher] declined to respond to [plaintiff’s] letter of October 14.”  Exh. 10.  He

asserted that defendant Ash was responsible for nurses leaving the unit and that inmate

health care had been jeopardized as a result of the staff shortage.  Plaintiff said that

defendant Morgan had been negligent and that “[i]nstead of management doing its job, I

have had to hire a private attorney to demand the employee oversight that is a mandated

responsibility of the warden.”  In concluding this letter, plaintiff asserted that “since I have

received no response from your office on this, my conclusion must be that you endorse the

same deliberate indifference demonstrated by the warden.”  

On November 28, plaintiff sent a letter to defendant Morgan questioning the ability

of the unit staff to perform all necessary work and told defendant Morgan “If this were your

hospital, you would lose your accreditation in an instant.”  Exh. 11.

On December 16, 1999, Litscher wrote plaintiff, assuring him that his complaints

were being taken seriously, that the department was actively recruiting additional staff and

that staff shortages were plaguing the entire corrections field.  

On December 21, 1999, plaintiff filed an incident report with the facility’s security

department and defendant Morgan, alleging that he had had a verbal confrontation with

defendant Ash in which she had questioned his medical competence.  Dick Verhagen,
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Administrator of the Division of Adult Institutions, replied to this complaint by informing

plaintiff that no action would be taken on the alleged confrontation.

Defendant Morgan wrote plaintiff a note to ask about a complaint he had received

from an inmate alleging that he had not received a pair of boots that the health services unit

should have ordered on December 13, 1999.  In addition, defendant Morgan inquired about

another inmate’s repeated requests to be seen in the health services unit for heart problems.

On December 22, plaintiff responded to this note, saying that he had ordered the boots,

would make another notation in the inmate’s chart requesting them and was arranging for

an appointment for the inmate with the heart troubles.  He added that short-staffing was the

cause of the delay.  Plaintiff told defendant Morgan to direct any questions about why the

boots had not been ordered earlier to defendant Ash and asserted that her incompetence was

responsible for the staffing problem.  

On December 22, 1999, defendant Morgan sent plaintiff a note, asking him to see

an inmate at the request of the inmate’s family.  Plaintiff responded that he had given the

inmate a comprehensive physical exam and ordered a battery of tests on him on November

20, 1999 that showed that everything appeared normal except a low blood count.  In

addition, plaintiff stated that he believed the inmate had “cancer phobia.”  Plaintiff

instructed the unit secretary to type the note.  Defendant Ash returned the form to plaintiff

after noting on it that the secretary did not have time to type it up and that it was already
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legible.  Before forwarding the note to defendant Morgan, plaintiff wrote in the margin that

he wanted the note typed so that it could be sent to the parents.  

The following day, plaintiff sent a memo to defendant Ash, scolding her for failing to

follow his orders and causing the loss of three staff members.  Plaintiff wrote, “Every failure

to follow my orders affects inmate safety, and I will not tolerate that any more than would

the Nursing Board.”  Plaintiff sent copies of this memo to Zunker, Daley and defendant

Morgan.  Later that same day, plaintiff sent defendant Ash a second memo, accusing her of

violating her nursing license by changing treatment plans.  He added that he would not have

any direct contact with her because of her slanderous statements and that he was in the

process of suing her “to the full limits of the law.”  

On December 28, 1999, Zunker sent plaintiff a “Job Instruction,” informing him that

he was required to communicate verbally with all staff members and could not insist on

other staff members being present when he spoke with defendant Ash.  Zunker informed

plaintiff that restricting communications “will adversely affect the delivery of health care to

inmates at [the Racine Correctional Institution].  It also creates a hostile work environment

in the unit.”  On January 3, 2000, plaintiff wrote on the bottom of Zunker’s memo that he

would comply with her directive and he sent a copy of this note to her by facsimile.  

On December 30, 1999, plaintiff filed an incident report, alleging that defendant Ash

had refused to have unit staff make a phone call to find out when Daley was scheduled to
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be at the Racine Correctional Institution.  On January 2, 2000, plaintiff sent a letter to

defendant Morgan in which he said that he was in the process of suing him, defendant Ash

and Litscher and that other unit employees would file similar lawsuits in the future.   Exh.

12. In addition, plaintiff made a number of requests, including termination of defendant

Ash, $900 in attorney fees and the equivalent of his annual salary as non-taxable damages

for the stress he has endured. 

That same day, plaintiff wrote Litscher a letter that starts, “unfortunately, the HSU

staff, my professional colleagues, my union and my attorney all disagree with you when you

say that the DOC took action in response to the concerns of nearly the entire HSU staff at

RCI.”  Exh. 13.  Later in the letter, plaintiff asserted that “[t]he time for feel-good

psychobabble as delivered in our mediation conference has long passed.”  Plaintiff said that

pursuant to Litscher’s earlier suggestion that plaintiff do what he could to be a positive

influence on the unit, he would request that defendant Morgan terminate defendant Ash.

At the time plaintiff wrote these letters, he had consulted an attorney but not yet retained

one for the purpose of bringing a lawsuit against Litscher and defendants Ash and Morgan.

At some point, plaintiff learned that Ellerd had conducted an official investigation of

defendant Ash.  On January 5, 2000, plaintiff sent a memo to Zunker, asking her to

“safeguard” the investigation report.  That same day, Ellerd told plaintiff that he would keep

the copy of the investigative report in his office safe.  Plaintiff sent a memo to Ellerd,
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confirming this conversation, and sent a copy of the memo to Litscher.    The following day,

plaintiff wrote to defendant Morgan, Litscher, Zunker and Daley, asserting that the quality

of health care services at the facility had declined since defendant Ash began working there.

He provided three examples of inmates who had waited months either to be seen or to

receive medication and said also that he was stopped regularly by inmates who were not

getting care or medication.  Plaintiff emphasized the dangers of the staff shortages to inmate

safety and noted that defendant Ash had failed to carry out three direct orders from him in

the past month.  He concluded by questioning the recipients’ failure to terminate defendant

Ash.

At some point in late 1999 or early 2000, plaintiff called Verhagen, alleging that

defendants Ash and Linda Morgan had forced an inmate to complain about inadequate care

from plaintiff.  Verhagen said that he would investigate the matter.   

D.  January 7, 2000 Meeting

On January 7, plaintiff attended a meeting with Zunker and assistant warden Gene

Dobberstein, defendant Ash, her witness and plaintiff’s union representative, at which

plaintiff got the impression that Zunker and Dobberstein believed that the problems in the

health services unit were his fault.  Plaintiff attempted to raise the issue of inadequate flu

shots but Zunker and Dobberstein did not seem to think the issue was relevant to the one
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at hand.  The purpose of the meeting was to discuss the working relationship between

plaintiff and defendant Ash.  On January 25, 2000, Dobberstein ordered plaintiff and

defendant Ash to submit weekly progress reports. 

After the January 7 meeting, plaintiff sent Litscher a short memo that stated in full:

Am I required under federal law to report the problem of neglect

of inmate health care to the United States Justice Department?

I have no desire to place my medical license at risk.  I will act

only on your specific instructions.  Please send your response to

me by certified mail so I may verify its receipt for you.

Th same day, plaintiff sent a memo to Zunker, Daley and the head of the central pharmacy

in which he wrote, “Due to the failure of [defendant Ash] to fully implement flu vaccination

of high risk inmates, I request the authority to utilize the new class of neuraminidase

inhibitors to be used promptly at the earliest sign of illness in the above risk group.”

On January 24, 2000, Litscher sent plaintiff a letter, requesting specific information

on the substandard medical care at the Racine facility that plaintiff had alleged in his earlier

letters.  In addition, Litscher requested that all future discussion on the matter be conducted

by their respective legal counsel.  

Plaintiff submitted his first progress report to defendant Morgan on January 31,

2000.   He detailed his mental and physical state during the previous week and chronicled

all of his contacts with defendant Ash.  Plaintiff sent a copy of this report to Zunker with a

cover letter, saying that he was compiling a list of specific examples of inadequate health care
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and requesting that Zunker provide examples of specific things plaintiff had done to generate

staff dissatisfaction with defendant Ash.  On February 1, 2000, defendant Morgan instructed

plaintiff and defendant Ash to conduct a daily meeting shortly after they both arrived at

work. 

At plaintiff’s request, Cecilia Hutcherson-Smith, a staff nurse who had transferred

from the Racine Correctional Institution, submitted a statement to plaintiff on February 5,

2000, in which she described her experiences while working at the Racine facility.  Exh. 15.

Hutcherson-Smith stated that she had “never found [plaintiff] to be unapproachable, ill

tempered or slam things on the floor or make loud ridiculous demands towards anyone.”  

On February 6, plaintiff submitted his second progress report to Zunker and

defendant Morgan, reporting that he had had little contact with defendant Ash but that he

was suffering from chest pain and sleeplessness.  In addition, he said that he had been willing

to have daily meetings with defendant Ash, but that she had failed to call him into the

meetings that they were supposed to have together.  Plaintiff concluded that he would

remain working despite his illness because of his loyalty to the Department of Corrections.

E.  Defendant Ash Leaves the Health Services Unit

Some time in February 2000, defendant Ash took a medical leave of absence from her
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job and never returned.  Plaintiff was not disciplined at any time during defendant Ash’s

tenure.  Also some time that month, Litscher held a meeting in his office with Verhagen,

Zunker, defendant Morgan, Doug Swanson and plaintiff, at which Litscher said that he

would investigate defendant Morgan’s handling of defendant Ash’s situation.  

On March 7, 2000, plaintiff wrote to Litscher, saying among other things, “Also, quite

frankly, it is not my duty to fight my superiors to insure adequate staffing and adequate

delivery of health care to our inmates.  This is the warden’s responsibility, but ultimately

yours, and it fell into my hands by default.”  Exh. 16.  

On March 13, 2000, plaintiff wrote Litscher, Verhagen and Zunker, stating that the

constitutionally and state mandated level of inmate care could not be provided because

defendant Morgan had condoned and tolerated the continued presence of defendant Ash.

Exh. 17.  Plaintiff made “non-negotiable” demands for investigations of defendants Ash and

Morgan.  In addition, he said that he would “deliver all the documentation that I have

regarding inmate health issues,” if the state would show its good will by restoring several

weeks of sick leave, placing a letter attesting to plaintiff’s superior performance as an

employee in his personnel file and providing plaintiff with a statement promising that he

would never be transferred out of the Racine facility.  Plaintiff outlined the types of

problems that his documentation would show.  Three days later, plaintiff sent a letter to

Verhagen, thanking him and Litscher for investigating claims against Ash.  He reiterated his
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complaints against her and sent copies to Zunker and Daley.  

On May 10, 2000, plaintiff sent Litscher another letter, saying that he had not heard

anything about the investigation of defendant Morgan’s treatment of complaints against

defendant Ash that Litscher had promised at the meeting in February.  Exh. 18.  Plaintiff

complained of defendant Morgan’s “gross incompetence” which “shows more than simple

medical neglect; it is gross and deliberate indifference to his responsibility to safeguard the

health of the inmates entrusted to his care.”  Defendant Ash cleaned out her office in June

of 2000, after which Litscher called plaintiff and said that he knew plaintiff was a good

doctor and he wanted plaintiff to stay on at the Racine facility.  Plaintiff did not write any

letters between May 10 and October 26, 2000.  

F.  Disciplinary Actions

On October 26, 2000, plaintiff wrote to defendant Morgan, asking to be heard on the

selection of the defendant Ash’s replacement.  He never sent the letter because he learned

shortly after writing it that defendant Russell had been hired to fill the position.  Exh. 19.

On January 17, 2001, plaintiff wrote defendant Morgan, praising him for improved staffing

and for selecting defendant Russell as the new unit manager and saying that staff morale was

the highest that he had seen since he began working at the Racine facility.  

Two days later, defendant Russell sent an email to Zunker and Daley, advising them
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that plaintiff had violated a rule by notifying an inmate’s family that the inmate had been

taken to a facility at the University of Wisconsin.  On January 25, plaintiff sent Zunker a

letter, apologizing for speaking with the inmate’s father and explaining that he had not told

the inmate’s father when his son would be taken to the university facility.  Approximately

one week later, Daley informed plaintiff that a formal investigation would be held.  On

February 6, 2001, plaintiff sent Ellerd another note, admitting that he had made a mistake

and confirming that he had not previously been aware that he should not have spoken with

the inmate’s father.  Exh. 20.  

Plaintiff sent Litscher a four-page letter about the investigation, describing the

immense stress he had endured as a result of working with defendant Ash, saying that

defendant Morgan had been deliberately indifferent and should be held accountable and

noting that he found it ironic that he was to “undergo an inquisition of no serious

consequence, while my very silence has served to protect the warden, his deputy and the

DOC.”  Exh. 21.  On February 9, 2001, deputy warden Dobberstein notified plaintiff that

the investigation had been cancelled.  Zunker confirmed the cancellation three days later.

She also told plaintiff that she would discuss his February 6 letter to Litscher later.

On April 18, 2001, plaintiff and other health services unit staff sent a letter to the

Department of Corrections in which they referred to a recent death at Taycheedah, a

women’s prison run by the Wisconsin Department of Corrections. They expressed concern
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that the nurse-to-offender ratio was very high at the Racine facility, just as it had been at

Taycheedah. 

On June 6, 2001, plaintiff told a joke regarding Dolly Parton’s breast size to one of

the staff nurses who told plaintiff that she did not appreciate that type of humor and later

complained about the incident.  An investigation was held, but it yielded no evidence that

any of the nurses had said that they did not want to hear the joke until after plaintiff had

told it.  

On June 15, 2001, plaintiff was notified that he was required to attend an

investigatory interview scheduled for June, 18, 2003, regarding his possible violation of a

work rule prohibiting “intimidating, interfering with, harassing, [including sexual or racial

harassment] demeaning, or using abusive language in dealing with others.”  Plaintiff sent a

fax in response, requesting that the interview be rescheduled for a time when his union

representative would be able to attend.  On June 18, plaintiff wrote Litscher, expressing his

frustration at being subject to an investigation and explaining his reasons for suspecting that

he is being retaliated against for his earlier complaints regarding defendants Ash and

Morgan.  Exh. 22.  At the meeting, plaintiff and his union representative were told that the

panel members would not recommend any action.

Plaintiff took a medical leave of absence from June 18, 2001 through June 26, 2001.

When he returned, he solicited statements of staff support from the unit staff; several staff
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members agreed to sign a letter attesting to his good character and professional demeanor.

At first, he solicited these statements during work hours until Zunker informed him that

doing so was a form of harassment.  In addition, she advised him in a written memo not to

discuss the investigation or related issues with unit staff.  Zunker sent a copy of this memo

to Swanson, plaintiff’s union representative and defendants Morgan, Casperson and Russell.

On June 27, 2001, plaintiff sent a handwritten note to Zunker, asking whether he was

permitted to solicit support statements during his time off and contending that it would

infringe both his and other staff member’s First Amendment right to free speech if he were

not.  When Zunker did not respond to this memo, plaintiff began to circulate requests for

support statements in sealed envelopes marked “Open at home.”

On June 29, plaintiff was notified of an investigative interview scheduled for July 2,

concerning his telling “dirty jokes” and pursuing staff statements of support after being

directed to stop.  That same day, plaintiff sent a memo to Zunker, requesting separation

from employees who had accused him of “sexual misconduct.”  In addition, he wrote to

defendant Russell, advising her that he did not want to have unsupervised contact with his

accusers unless Zunker directed him in writing to do so.  The investigatory meeting was held

on July 2, 2001.  The group discussed how plaintiff had (1) called nurses “girls”; (2)  used

calipers to measure a nurse’s body fat on December 4, 2000 (plaintiff had used calipers on

one nurse who did not object and attempted to use it on other nurses who did); (3) told a
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Dolly Parton joke to female staff; and (4) continued to solicit support statements despite

having received a written directive to stop.    

On July 16, 2001, plaintiff was notified of a pre-disciplinary interview scheduled for

July 25, concerning potential violations of work rules, one prohibiting insubordination and

a second banning intimidation and harassment.  On July 17, plaintiff wrote to Litscher,

noting the problem of staff shortages, the potential ramifications for inmate care and his

belief that he was being harassed and retaliated against for writing about the  staff shortages

and other problems with defendant Ash.  Exh. 23.  

On the advice of his doctor, plaintiff took another medical leave of absence from July

18 through July 23, 2001.  On the day he returned, plaintiff submitted an incident report

to Zunker, alleging that an inmate had suffered serious medical neglect because the inmate

had not received the medications he needed as a result of the staff shortages.  

H.  Disciplinary Suspension

On July 25, 2001, plaintiff attended a pre-disciplinary meeting at which he was

advised that the Department of Corrections had decided to take disciplinary action against

him.  Plaintiff denied all the allegations that had been made against him except for having

told the joke about Dolly Parton.  Defendant Casperson notified plaintiff in writing on July

31, 2001, that he was being suspended without pay pending an independent medical
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examination because of concerns about his ability to practice medicine safely.  While

plaintiff was in the office of the independent examiner, he saw correspondence sent by

defendants Casperson and Burnett that contained statements that plaintiff thought were

false or misleading.  Plaintiff was given a neuro-behavioral evaluation and functional brain

imaging test, neither of which resulted in a diagnosis.  Between August 13 and November

6, 2001, defendant Burnett sought applications to fill several vacant physician positions

available in the Department of Corrections.  

    In August 2001, plaintiff sent a letter with attached materials to a reporter at The

Milwaukee Journal-Sentinel.  Plaintiff stated that the Department of Corrections had

established a level of chronic understaffing at the Racine facility that “far outstrip[ped] that

at any other prison in the state.”  In addition, plaintiff alleged that the department was

corrupt and retaliating against him.  Plaintiff is not aware that any reporter has ever

published a story based on his allegations.   

On January 10, 2002, while still under suspension, plaintiff was notified both by

telephone and in writing that he was to attend an investigatory interview four days later to

discuss possible rule violations in his care and treatment of six inmates.  Plaintiff wrote to

both Zunker and defendant Burnett, demanding to know the names of his accusers and the

specific allegations against him.  A pre-disciplinary meeting was held two days after the

investigatory meeting. 
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I.  Termination

On January 23, 2002, defendant Burnett informed plaintiff in writing that a pre-

termination meeting was scheduled for January 25.  He attached a proposed termination

letter.  At the meeting, defendant Casperson provided plaintiff with a letter notifying him

of the termination of his employment with the Department of Corrections for numerous

work rule violations, problems with communicating with patients and medical error.

Plaintiff asserted that defendant Burnett had no evidence of substandard medical care and

that the termination was part of a campaign of harassment and retaliation for the letters he

had written to Litscher regarding the understaffing.  Plaintiff believes that defendants Russell

and Nygren were at least partly responsible for the charges regarding sexually explicit jokes

and harassment of female coworkers but he does not know this.

Shortly after this meeting, plaintiff called his state legislator, Sheldon Wasserman,

regarding the health care that was being provided to inmates at the Racine facility and the

reactions to plaintiff’s letters on the issue.  In addition, plaintiff filed a grievance with his

union about the termination.  On January 28, 2002, the Wisconsin Federation of Teachers

filed a grievance on behalf of plaintiff, protesting his discharge as being without just cause

and demanding full reinstatement and backpay for all lost wages and benefits.  This

grievance was denied and the matter moved to arbitration.
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J.  Reinstatement  

On August 6 and October 8, 2002, arbitrator Edward Krinsky held hearings involving

the State of Wisconsin, the Department of Corrections, the Racine Correctional Institution,

Wisconsin Physician and Dentist Association, Local 4893, the Wisconsin and American

Federation of Teachers, and the AFL-CIO to determine whether there was just cause for

plaintiff’s termination, as required in a collective bargaining agreement.  On January 31,

2003, Krinsky determined that the Department of Corrections did not have just cause to

terminate plaintiff.  However, Krinsky noted that his decision should not be construed as

an endorsement of plaintiff’s behavior and attitude; he noted that he found plaintiff’s

demeanor at the hearing to be overbearing and arrogant.  In addition, Krinsky found that

the department had just cause for its discipline of plaintiff and that it was warranted in

issuing plaintiff warnings or reprimands.  Because he had concluded that the department had

no just cause for plaintiff’s termination, Krinsky ordered the department to reinstate plaintiff

and make him whole for the pay and contractual benefits he would have received had he not

been terminated.  

On February 19, 2003, plaintiff received a letter from the Wisconsin Department of

Regulation and Licensing’s enforcement division advising him that defendant Burnett had

lodged a complaint against him but that a screening panel had decided not to investigate the

complaint further.
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Plaintiff returned to his position on February 24, 2003.  That same day, plaintiff

received a letter from defendants Greer and Burnett, directing him to (1) cease inappropriate

behaviors while interacting with employees; (2) follow appropriate lines of communication

regarding employment concerns he might have; (3) prepare written medical orders, records

and progress notes properly.  Plaintiff met with defendants Greer and Burnett to discuss the

directives in the letter.  Also on his first day back at the Racine facility, plaintiff received

three letters of reprimand for the following violations: (1) his failure to follow a written

directive of June 27, 2001, ordering him to stop soliciting staff to sign a petition; (2) his

failure to evaluate a lab report regarding an inmate’s coumadin level properly; and (3) his

note to an inmate on June 4, 2001, discouraging the inmate from seeking treatment at the

health services unit.  

K.  Deteriorating Relationship with Defendant Russell

On March 4, 2003, plaintiff sent an internal memo to defendant Conte, directing him

to have patients in the waiting room to be seen at 8 a.m. and 1 p.m.  Exh. 24.  Plaintiff sent

a similar memo to defendant Russell, complaining that there were no inmates ready to see

him that afternoon and saying that he had left her a voice mail message about the situation;

he sent a copy of this memo to defendant Burnett as well.  Shortly thereafter, plaintiff

received an unsigned note, advising him to seek out the charge nurse if he had an urgent
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problem and saying that voice mail is not as reliable because a person may not be available

to answer such messages immediately.  

On March 6, 2003, plaintiff filed a six-page complaint with the Wisconsin

Department of Regulation and Licensing, Nursing Licensing Board, alleging unprofessional

conduct by defendants Russell and Morgan.  On March 10, 2003, defendant Burnett visited

the Racine facility and requested plaintiff’s attendance at a “supervisor’s meeting.”  Also that

day, plaintiff received written notice of an investigatory meeting scheduled for March 14,

concerning his possible violations of rule number four (prohibiting “negligence in performing

assigned duties”) and rule number thirteen (barring “intimidating, interfering with, harassing

[including sexual or racial harassment], demeaning or using abusive language in dealing with

others”) while counseling an inmate regarding his medical care.  

On March 11, 2003, plaintiff sent another internal memo to defendant Conte,

directing him to have patients ready to be seen at all times.  Plaintiff sent a copy of this

memo to defendant Russell.  Plaintiff believes that defendant Conte was trying deliberately

to perform his job poorly.  That same day, plaintiff received a memo from defendant

Burnett, advising him of certain work expectations that defendant Burnett believed would

help the unit staff function better as a team.  Defendant Burnett sent copies of this memo

to deputy warden Pam Wallace and defendants Greer and Russell. 

On March 13, 2003, plaintiff sent defendant Russell an internal memo, advising her
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that he wanted to see all inmates the day after a visit to the emergency room and that all

reports should be in an inmate’s chart when that inmate is seen.  Plaintiff wrote that he had

not been advised of one inmate’s serious medical condition until five days after the inmate

had been seen in an emergency room.  The following day, plaintiff sent defendant Russell

three more internal memos.  In one, plaintiff advised her that defendant Burnett had

approved him to begin work at 7:30 a.m. on Wednesdays and that he would spend the time

between 7:30-8:00 a.m. reviewing lab reports.  (Defendant Burnett later told defendant

Russell that he had not approved plaintiff’s earlier start time and that plaintiff would have

to discuss his start time with Russell because she was responsible for administrative

organization and function of the health services unit.)  In another, plaintiff complained that

inmates were not always ready to be seen when he was prepared to see them.  In the third,

plaintiff said that there were some lab slips that had been placed on his desk instead of in

an inmate’s file.  

On March 16, 2003, plaintiff filed three incident reports against defendant Russell

alleging mismanagement.  Plaintiff sent copies of these reports to defendant Greer.

Defendant Greer and nursing coordinator Kathleen Berkley responded to plaintiff’s incident

reports on March 27, stating that inmates received adequate medical care.  Copies of this

response were sent to defendants Burnett and Russell. 

Plaintiff sent a note to defendant Burnett on April 29, 2003, regarding problems that
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he saw with the system for obtaining medications for inmates.  

On June 9, 2003, plaintiff submitted a letter of complaint to the enforcement division

of the Department of Regulation and Licensing, alleging unprofessional conduct by

defendant Russell and others under her supervision at the Racine facility.  Exh. 25.  Three

days later, plaintiff called defendant Carlson, a nurse practitioner, into an examining room

to observe his examination of an inmate’s testicle.  The nurse later filed a complaint because

she found the incident to be humiliating.  Plaintiff had not intended it to be humiliating and

does not think that defendant Carlson actually found it to be.  He suspects but does not

know that defendant Carlson was aware of his complaints against defendant Russell. 

On June 13, 2003, defendants Kielley and Burnett conducted a hearing to investigate

the threat plaintiff had made to defendant Russell about filing a letter of complaint with the

state nursing board.  During the meeting, defendants Kielley and Burnett questioned

plaintiff about the four hours of work that he had missed that morning.  Five days later,

plaintiff received a letter of reprimand for violating a work rule prohibiting intimidation and

harassment for threatening defendant Russell with a complaint to the nursing board.  

On July 11, 2003, plaintiff was notified of a pre-disciplinary meeting scheduled for

July 15, 2003, concerning possible violations of rules prohibiting negligence, intimidation

and harassment.  The notice stated that the incident with defendant Carlson on June 12

would be discussed.  As a result of the meeting, plaintiff was given a letter of reprimand and
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advised that further violation of work rules could result in a full week suspension without

pay or other discipline, including possible termination.  Also on July 15, defendant Burnett

sent plaintiff a letter, advising him of expectations of quality performance and interpersonal

behavior.  Exh. 26.  

L.  Plaintiff’s Final Leave of Absence

On July 31, 2003, plaintiff was notified that a pre-disciplinary hearing was scheduled

for the following day for possible violations of a rule prohibiting insubordination and failure

to carry out assignments or instructions.  The charges involved pertained to his unsigned

progress notes and orders, placing staff names in inmate charts, delay in seeing patients and

locking the exam room door while seeing inmates.  That same day, Dr. Kwang Soo, a

psychiatrist, wrote a letter stating that plaintiff was ill and would not be able to work as of

August 1.  

At the August 1 meeting, which was attended by Swanson and defendants Burnett

and Kielley, plaintiff accepted an offer to adjourn the meeting after one hour because of the

stress he was experiencing.  When he accepted this offer, plaintiff believed that everyone

present had agreed that the problems stemmed from problems with his memory and that

they had agreed to a new approach to the problem.  Also on August 1, Dr. DiNapoli

recommended that plaintiff be placed on a medical leave of absence.  One week later,
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plaintiff wrote to Diane Reinen and defendant Burnett, advising them that he would be

leaving on a protracted medical leave of absence.  Plaintiff remains on this medical leave.

Defendant Casperson has recommended that plaintiff’s employment be terminated.

He made this decision after reviewing a recommendation from Zunker that plaintiff be given

written reprimands for calling the nurses “girls,” for making comments about their weight

and for failing to follow a direct order to stop soliciting staff statements of support.  In

addition, he considered the recommendation of defendant Burnett, who was plaintiff’s direct

supervisor and had written a number of progress reports stating that plaintiff was not

meeting all performance expectations.  Defendant Casperson believed that plaintiff’s

behavior was disruptive and that the use of progressive discipline would not be effective.  He

thought that plaintiff was not willing to engage other professional people respectfully.  Some

of plaintiff’s co-workers believed that plaintiff acted very professionally.

Plaintiff has never written a letter or article for publication regarding his alleged

concerns about the health care of inmates at the Racine facility or presented his opinions at

any public forum or hearing, on any television or radio program or on the internet.  Plaintiff

did not make any of the letters he had written to officials in the Department of Corrections

available to any elected officials or any media source with the exception of The Milwaukee

Journal-Sentinel.  Plaintiff has never brought his concerns about understaffing at the Racine

facility’s health care unit to the Wisconsin governor’s office, any Wisconsin State Senate
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committee or any federal official.  In 2002, after his formal termination, plaintiff presented

his concerns to a Wisconsin State Assemblyman.

OPINION

A.  First Amendment Retaliation

“[P]ublic employees do not relinquish all rights to free speech under the First

Amendment, even when that speech relates to their employment.”  Hulbert v. Wilhelm, 120

F.3d 648, 650 (7th Cir. 1997) (citing Connick v. Myers, 461 U.S. 138 (1983)).  The First

Amendment provides public employees with limited protection when their employer

retaliates against them for engaging in expressive conduct.  Abrams v. Walker, 307 F.3d 650,

654 (7th Cir. 2002); Hulbert, 120 F.3d at 650.  A retaliatory act is actionable under § 1983

even if it would have been proper had it been taken for other reasons.  Howland v. Kilquist,

833 F.2d 639, 644 (7th Cir. 1987).  The threshold question for a retaliation claim under the

First Amendment is whether the employee engaged in protected speech.  Patton v.

Indianapolis School Board, 276 F.3d 334, 340 (7th Cir. 2002).  This is a question of law to

be decided by the court.  Taylor v. Carmouche, 214 F.3d 788, 792 (7th Cir. 2000); Kokkinis

v. Ivkovich, 185 F.3d 840, 843 (7th Cir. 1999).  Because the parties have considered

plaintiff’s letters collectively rather than individually, I will do so also.  
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1.  Public concern

In the employment context, the determination whether speech is constitutionally

protected is governed by the analytical framework set out in Pickering v. Board of Education,

391 U.S. 563 (1968), and Connick, 461 U.S. 138, under which an employee must first show

that he engaged in speech that is a matter of public concern.  Williams v. Seniff, 342 F.3d

774, 782 (7th Cir. 2003); McGreal, 368 F.3d at 672.  Speech is a matter of public concern

if it relates to a “political, social, or other concern to the community, rather than merely a

personal grievance of interest only to the employee.”  Gustafson v. Jones, 290 F.3d 895, 907

(7th Cir. 2002).  A court must consider the content, form and context of the speech, id. at

906-07, though content is the most important factor.  Kuchenreuther v. City of Milwaukee,

221 F.3d 967, 974 (7th Cir. 2000), “‘The speaker's motivation and choice of forum are

[also] important because, absent those factors, every employment dispute involving a public

agency could be considered a matter of public concern.’”  Wright v. Illinois Dept. of

Children and Family Services, 40 F.3d 1492, 1501 (7th Cir. 1994) (quoting Barkoo v.

Melby, 901 F.2d 613, 618 (7th Cir. 1990)).  

Defendants do not contend that the shortage of nurses at the Racine facility was not

a matter of public concern; in several of his letters, plaintiff suggested that the staffing

problems jeopardized the ability of the unit staff to provide medical care that would satisfy

the minimal standard of care mandated by the Eighth Amendment.  Instead, they argue that
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plaintiff’s speech does not meet the public concern standard because he made his statements

in order to “further his own interests, [] express his dislike and displeasure with management

and his co-workers; [] control those he worked with, [] achieve personal benefits, []continue

interpersonal fights that he had with his co-workers and drag more people into those fights.”

Dfts.’ Br., dkt #12, at 8.

Plaintiff’s correspondence strongly suggests that he was motivated by his desire to

gain advantage in interpersonal conflicts with some of his coworkers, defendants Ash,

Morgan and Russell in particular, and that his references to inmate health care were

incidental.  Most of his letters are dedicated to questioning the competence and intentions

of these co-workers.  In many instances, plaintiff uses harsh language to express his

indignation.  Furthermore, a number of the letters never mention the issue of adequate

inmate health care.  Exhs. 1-6, 9 and 10.  In those that do, plaintiff mentions the adequacy

of health care services at the Racine facility only in passing and in the context of faulting his

co-workers for any shortcomings.  Exhs. 7-8, 11-14, 16-18.  Plaintiff notes the serious nature

of the nursing shortage problem and yet recommends as a solution termination of nurses

with whom he does not get along. 

Considerations of context do not help plaintiff.  Plaintiff sent most of his letters

shortly after he had had some conflict with one of his co-workers or had been accused of

wrongdoing himself.  Furthermore, he stopped writing from May 10 through October 26,
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2000, a time frame approximating the time between defendant Ash’s departure and

defendant Russell’s hire.

Although the issue of an employee’s motivation is highly probative, the court of

appeals has held that speech does not fall outside the scope of public concern unless the

employee’s only motive is to further a purely private interest.  Gustafson, 290 F.3d at 908;

see also Spiegla v. Hull, 371 F.3d 928, 939 (7th Cir. 2004) (criticizing district court because

it “improperly elevated motivation to a litmus test and thereby undervalued the important

content of [the plaintiff's] speech”).  The court has stressed the word “only” because, “while

speech that is only motivated by private concerns may not be protected, ‘[a] personal aspect

contained within the motive of the speaker does not necessarily remove the speech from the

scope of public concern.’”  Gustafson, 290 F.3d at 908 (quoting Greer v. Amesqua, 212 F.3d

358, 371 (7th Cir. 2000)).  “Wrongdoing may often be revealed to the proper authorities

only by those who have some personal stake in exposing wrongdoing.”  Breuer v. Hart, 909

F.2d 1035, 1039 (7th Cir. 1990).  

Although plaintiff’s personal grievances predominate in a number of instances, he did

make a number of references to the detrimental impact that his co-workers and the shortage

of nurses could have on the provision of adequate health care services.  Plaintiff would face

a substantial hurdle in convincing a jury of his sincerity, especially when he conditioned

turning over information about specific shortcomings  on having certain of his personal
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demands met, such as the restoration of some of his sick leave, having a letter placed in his

personnel file acknowledging that he has been a superior employee and receiving a statement

promising him that he would not be transferred from the Racine facility.  Exh. #17.

However, construing the evidence in the light most favorable to plaintiff, I cannot say that

he was motivated solely by personal concerns.  Despite the obvious animosity plaintiff felt

toward a number of his co-workers, “an employee’s speech on matters that might otherwise

be protected cannot lose protection solely as a result of a history of animosity.”  Wainscott,

315 F.3d at 850; see also Gazarkiewicz v. Town of Kingsford Heights, Indiana, 359 F.3d

933, 943 (7th Cir. 2004).  

2.  Pickering balancing

Although plaintiff squeaks by the “public concern” requirement, his case fails when

it is subjected to Pickering balancing.  This balancing weighs an employee’s interest as a

citizen in commenting on matters of public concern against the state’s interest as an

employer in providing public services efficiently and effectively.  Delgado v. Jones, 282 F.3d

511, 517 (7th Cir. 2002).  A Pickering analysis is a fact-specific inquiry into the following

related factors: 

(1) whether the speech would create problems in maintaining

discipline or harmony among co-workers; (2) whether the

employment relationship is one in which personal loyalty and
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confidence are necessary; (3) whether the speech impeded the

employee's ability to perform her responsibilities; (4) the time,

place, and manner of the speech; (5) the context within which

the underlying dispute arose; (6) whether the matter was one on

which debate was vital to informed decision-making; and (7)

whether the speaker should be regarded as a member of the

general public.   

Gustafson, 290 F.3d at 909. “[T]he manner and means of the employee’s protestation are

[also] key considerations in balancing the employer's and employee’s interests under

Pickering.”  Greer, 212 F.3d at 371.  

First, plaintiff’s constitutional interest in his letters is narrow given the predominantly

personal nature of their content.  Connick, 461 U.S. at 150; Zaky v. United States Veterans

Admin., 793 F.2d 832, 838 (7th Cir. 1986).  Moreover, an employee has less interest in

speech that imparts little new information.  Greer, 212 F.3d at 372.  To the extent that the

letters were addressing matters of inmate health care, plaintiff provided little new

information and placed a number of conditions on his production of evidence to support his

often conclusory assertions of inadequate health care services.  His letters were directed at

the same small group of persons.  Thus, each of his subsequent letters relaying the same

issues is of diminishing constitutional magnitude; the recipients were made aware of

plaintiff’s concerns in his initial letters.  For example, Litscher sent plaintiff a letter on

December 19, 1999, in which he stated that he was aware of the nursing shortage and was

working to cure it.  Nonetheless, plaintiff wrote Litscher again on January 2, 2000, January
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6, 2000, January 7, 2000, March 7, 2000, March 13, 2000, May 10, 2000 and July 17,

2001, repeating much of what he had said in his earlier correspondence.

Defendants argue that they had a substantial interest in maintaining discipline and

harmonious relationships between the health services unit staff and that plaintiff’s frequent

letters of complaint were disruptive of both of these objectives.  In support of this argument,

they analogize this case to Sulllivan v. Ramirez, 360 F.3d 692 (7th Cir. 2004).  In Sullivan,

the plaintiff and another state employee started keeping track of their co-workers’ office time

on state-issued calendars and kept them in the plaintiff’s desk.  The court concluded that the

time entries were “speech” and that documentation of time abuses touched upon a matter

of public concern.  However, it concluded that Sullivan’s  interest in keeping track of her co-

workers’ office time was outweighed by the government’s interest in preventing the inter-

office tension and distraction of the office’s focus on its mission.  In so concluding, the court

reasoned that the office had a uniform system of timekeeping; plaintiff had not been directed

to supplement or supplant that system; and that “[i]t is this gratuitous assumption of an

unofficial managerial role—despite the decision of management that such activity would be

disruptive—that renders [plaintiff’s] action beyond constitutional protection.”  Id. at 702.

Plaintiff attempts to distinguish Sullivan by arguing that the court found that the

plaintiff did not know about her co-workers’ hourly expectations or leave requests and

therefore, could not have determined whether the employees’ office time was appropriate,
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whereas in this case, “[plaintiff] knew full well what he was talking about.”  The thrust of the

court’s observation in Sullivan was to show that the plaintiff’s co-workers had good reason

to be defensive about the note-taking, particularly because there had been a recent

anonymous false allegation of time abuse in that office.  Id. at 701-02 (“Ms. Sullivan and

Ms. Blanco were not privy to other employees' work schedules or requests for leave. They

merely tracked work behavior they found aberrant without any knowledge as to whether that

behavior was consistent with the individual employee's time requirements or leave requests.

Such activity certainly has the potential to cause co-worker distrust and the deterioration of

working relationships.”)

It takes little imagination to believe that many of plaintiff’s co-workers would have

been defensive about many of his comments and offended by them.  He accused defendants

Ash and Russell repeatedly of being manipulative, incompetent and even professionally

unqualified.  He filed incident reports against them and complained to the state nursing

board about defendant Russell.  In addition, he wrote to defendant Morgan more than once,

accusing him of violating inmates’ constitutional rights to adequate medical health care on

the ground that he had not fired defendant Ash.  Plaintiff wrote to Litscher and accused him

of deliberate indifference on the ground that Litscher had not sent plaintiff a response to one

of his earlier letters.  Many of plaintiff’s letters contain thinly veiled threats to bring lawsuits

if certain persons were not fired, investigations not made or documents not made available.
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Public employees have a protected right to bring lawsuits against their employer but this

protection does not extend to using threats of lawsuits as leverage for their managerial

demands.  

Plaintiff’s general assertion that he “knew full well what he was talking about” is of

little practical assistance; plaintiff claimed to know how courts would rule in hypothetical

cases and what decisions the state nursing board would make and he drew conclusions that

people had joined conspiracies against him from their failure to fire people whom he had

previously stated ought to be fired.  To say the least, such statements are speculative.

I agree with defendants that the general holding in Sullivan is analogous to the extent

that it holds that it is reasonable to anticipate that one co-worker’s self-elevation to a

managerial role over his co-workers is likely to engender resentment and tense working

relationships.  In large measure, plaintiff’s letters appear to be an attempt to exercise

managerial authority over his co-workers by coercing those with actual oversight and

decision making authority. 

Plaintiff argues that McGreal v. Ostrov, 368 F.3d 657 (7th Cir. 2004) is more

analogous.  In McGreal, a police officer reported the dropping of charges against the son of

a city prosecutor in a neighboring city, missing reports from a file about the partial

ownership of a local bar by a convicted felon and rumors he had heard to the effect that the

mayor was receiving political contributions from a company that manufactured poker
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machines and in exchange, was permitting the use of the machines for gambling.

Subsequently, the officer was forced to submit to a psychological evaluation to determine

whether he was fit for duty.  

The court held that the plaintiff’s interest in his speech was substantial; “[e]ffective

police work would be hopelessly compromised if supervisors could retaliate against police

officers for communicating factual details that bear on the department’s ability to conduct an

objective investigation.”  Id. at 679 (emphasis added).  It noted also that “[t]he interest of

the employee in speaking out to uncover government malfeasance has often been held to

outweigh the interest of the employer in maintaining harmony in the workplace.”  Id. at 680

(emphasis added) (citing Jefferson v. Ambroz, 90 F.3d 1291, 1298 (7th Cir. 1996)).  By

contrast, plaintiff’s letters contain little specific detail and as mentioned above, in one of his

communications, he placed conditions on providing the department with detail about alleged

inadequate health care at the facility.  

Many of plaintiff’s letters contain language suggestive of government “malfeasance”

but much of this language is hyperbole.  An employee cannot elevate the constitutional

import of his speech simply by giving it labels that far outstrip its content.  Speech revealing

indifference to inmate health care has substantial weight but when the point of the speech

is the prison officials’ failure to terminate a nurse at the insistence of one of her co-workers

or bureau officials’ failure to respond to all of plaintiff’s letters, the speech is far less a matter
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of concern to the public.  See Exhs. 6, 7 and 10.  Similarly, there is a public interest

component to speech regarding a nurse’s failure to follow and thereby jeopardizing inmate

health, but when the “failure” at issue was sending an internal memo that is handwritten

rather than typed, the speech will not be accorded protection simply because plaintiff

characterizes the shortcoming as one that jeopardizes inmate health.

In McGreal, the court found that it was disputed whether defendants actually

believed that plaintiff’s comments were potentially disruptive to the department’s

operations.  In doing so, the court distinguished its earlier holdings in Kokkinis, 185 F.3d

at 846-847 and Jefferson, 90 F.3d at 1294-97, on the ground that in those cases, “there was

no evidence that the employers did not genuinely believe the employee’s statements were

extremely damaging to agencies involved and to their relationships with other government

entities.”  McGreal, 368 F.3d at 679.  In McGreal, the evidence showed that no action was

taken against an officer whose actions were arguably more disruptive than plaintiffs (the

officer had threatened his co-workers with a revolver and repeatedly attempted to break into

a female co-worker’s home).  The court also reasoned that the department’s assertion of

“potential disruption” was questionable where nearly a year had passed without disruption.

Plaintiff argues that “[t]he amount of time that the HSU functioned with both Witte

and Ash present is a demonstration that the administration’s alleged concern about cohesion

is a post hoc justification.”  Plt.’s Br., dkt. #28, at 17.  The HSU functioned, but it was far
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from placid; plaintiff and defendant Ash refused to speak without a third party present,

plaintiff refused to participate in mediation and characterized  suggestions that the two

attempt to get along as “psychobabble” and defendant Ash eventually took a stress-related

leave of absence and never returned.  Plaintiff stated expressly that his working relationship

with the warden had been destroyed by the controversy over defendant Ash in one of his

letters.  Exh. 12 (“when this is over, we will be able to restore the working relationships we

had prior to Ms. Ash’s arrival”).  

These facts are the exact opposite of those in McGreal, where it was the lack of

disruption that was relevant to show that the defendants’ concern of potential workplace

disturbance was questionable.  Id. at 676 (“so much time had passed that a reasonable jury

could find that their stated fear of ‘potential’ disruption was pretextual because Woods and

Snooks surely knew by then that any danger of disruption had passed”).  In this case, the

danger of disruption had not passed but instead was confirmed.  The dismal working

relationship between plaintiff and defendant Ash gives credence to the legitimacy of

defendants’ asserted concern that similar problems were likely to follow plaintiff’s more

recent letters alleging similar inadequacies of the newest nurse manager and his expressed

desire not to work with unit staff who complained about him.

Plaintiff makes a general statement that “the disharmony and loyalty among co-

workers was affected by [defendant] Ash’s or other defendant’s actions, not [plaintiff’s].
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[Plaintiff] was attempting to fix the problem.”  First, this assertion is difficult to reconcile

with the undisputed fact that plaintiff wrote several letters stating that he refused to work

alone with defendant Ash, that he found it absurd that he and defendant Ash should attempt

mediation, that he would not participate, that the time for an apology had passed, that he

would be satisfied by nothing short of her termination and that he did not want to work

with other employees who had lodged complaints against him.  Such statements are hardly

suggestive of an attempt to resolve tense working conditions.  Moreover, plaintiff described

his own series of letters as a “confrontation,” Exh. 7, and characterizes his campaign as

“fight[ing] [his] superiors,” Exh. 16.  

Even if I were to assume that plaintiff believed earnestly that his communications

were an attempt to “fix” the hostile atmosphere in the office, the relevant issue is not

plaintiff’s beliefs but those of his employer.  McGreal, 368 F.3d at 680 (“key is whether

employer was acting on the facts as the employer reasonably found them to be”).  See also

Kokkinis, 185 F.3d at 845-46 (when close working relationships are essential, deference to

employer judgment is appropriate). In light of the foregoing, it was reasonable for defendants

to conclude that plaintiff’s actions were disruptive.  Plaintiff cannot create a material issue

of fact by making an unsubstantiated assertion that the disruption was everyone’s fault but

his.  Cleveland v. Porca Co., 38 F.3d 289, 295 (7th Cir. 1994) (“Statements of ‘beliefs’ or

‘opinions’ are insufficient to create a genuine issue of material fact.”); Drake v. Minnesota
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Min. & Mfg. Co., 134 F.3d 878, 887 (7th Cir. 1998) (Rule 56 demands more than bald

assertions of general truths).  Cf. McGreal, 368 F.3d 677-81 (material issue of fact about

sincerity of concern where plaintiff pointed to evidence of disparate treatment and of

peaceful passage of time).

Finally, both sides contend that considerations of context weigh in their favor.

Defendants analogize the circumstances in this case to the conditions of “increasing distrust

and hostility” found to weigh against the plaintiff in Kokkinis, 185 F.3d at 846.  They note

the hostile nature of plaintiff’s relationship with defendant Ash, his charged remarks about

defendant Morgan’s competence and good intentions and his increasingly negative

relationship with defendant Russell and several of the other nurses in the health services

unit.  Plaintiff does not dispute that these various relationships were tense but notes that an

employee’s position under Pickering is stronger where he has raised his complaints with the

appropriate authorities.  He asserts that he made every attempt to present his issues up the

chain of command.  Plaintiff’s statement of the law is correct; however, the facts do not show

that he directed his complaints to the appropriate authorities.  In fact, plaintiff failed to

comply with express directions about where to direct his concerns.  On March 24, 1999,

Daley instructed plaintiff to direct his complaints to Daley and not defendant Morgan.  On

January 24, 2000, Litscher asked that future dialogue be conducted between their respective

lawyers, yet plaintiff continued to send correspondence to both defendant Morgan and
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Litscher after these dates.  To the extent plaintiff is accorded some benefit for not airing the

department’s dirty laundry in public, it is diminished by his failure to follow internal routing

requirements.

Although the First Amendment may provide some protection when a public employee

voices his opinions about personnel decisions, it does not give that employee a right to make

managerial demands or to tell co-workers and superiors that they are incompetent for not

adopting his perspective.  Notwithstanding plaintiff’s apparent conviction about the

correctness of his opinions, the First Amendment “does not require a public office to be run

as a roundtable for employee complaints over internal office affairs.”  Connick, 461 U.S. at

149.  Defendants have an interest in maintaining harmonious working environment, which

is necessary for the efficient provision of health services.  This interest overrides plaintiff’s

narrow interest in making generally cursory statements regarding the already known nurse

shortage.  Plaintiff’s speech is not protected by the First Amendment.  Accordingly, it is not

necessary to reach the issue of the employer’s motivation for its adverse actions.  Williams,

342 F.3d at 782.

  

B. Wisconsin Constitution

Article 1, section 3 of the Wisconsin State Constitution provides in relevant part that

“[e]very person may freely speak, write and publish his sentiments on all subjects, being
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responsible for the abuse of that right, and no laws shall be passed to restrain or abridge the

liberty of speech or of the press.”   As defendants note and plaintiff does not dispute, the

Wisconsin Supreme Court construes the protections of Art. 1, § 3 as co-extensive with the

guarantees of the First Amendment of the United States Constitution.  County of Kenosha

v. C & S Management, Inc., 223 Wis. 2d 373, 388, 588 N.W.2d 236, 244 (1999) (“Despite

the differences in their language, we have heretofore found no differences in the freedom of

speech guarantees provided by the First Amendment and Article I, § 3.”); Lawson v. Housing

Authority, 270 Wis. 269, 274, 70 N.W.2d 605, 608 (1955).  See also Schultz v. City of

Cumberland, 195 Wis. 2d 554, 561, 536 N.W.2d 192, 194 (Ct. App. 1995).  Therefore, the

conclusions I have reached concerning plaintiff's federal First Amendment claim are equally

applicable to his state constitutional claim.

C.  Wisconsin Whistle Blower Law

Wis. Stat. §895.65 provides certain public employees with a cause of action “against

his or her employer or employer's agent, including this state, if the employer or employer's

agent retaliates, by engaging in a disciplinary action against the employee because the

employee exercised his or her rights under the first amendment to the U.S. constitution or

article I, section 3, of the Wisconsin constitution by lawfully disclosing information or

because the employer or employer’s agent believes the employee so exercised his or her
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rights.”  Wis.  Stat. § 895.65(2) (emphasis added).  As defendants note, plaintiff cannot

succeed on his whistle blower claim unless his speech is protected under the federal or state

constitution.   Id.  See also Hutson v. State of Wisconsin Personnel Comm., 2003 WI 97,

¶ 37, 263 Wis. 2d 612, 665 N.W. 2d 212 (although Wisconsin's whistle blower statutes are

to be liberally construed, “only certain disclosures made a particular way and regarding a

subject matter covered in the statute will qualify for protection”).  Because I have concluded

that plaintiff’s speech is not protected by the federal or state constitution, I will grant

defendants’ motion for summary judgment on plaintiff’s whistle blower claim. 

ORDER

IT IS ORDERED that 

1.  The motion for summary judgment of defendants Wisconsin Department of

Corrections, Steven Casperson, Kenneth Morgan, James Greer, David Burnett, Earl Kielley,

Sheridan Ash, Kimberly Russell, Susan Nygren, Jean Carlson, Linda Morgan and James

Conte is GRANTED with respect to plaintiff Gerhard Witte’s claims under the First

Amendment of the United States Constitution, Art. 1, § 3 of the Wisconsin States

Constitution and Wis. Stat. 895.65 and DENIED with respect to plaintiff’s due process

claim. 

2.  Defendants’ motions to strike potions of the affidavit of Margaret Meier, Gerhard
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Witte, William Zachary, Peter Lausten, David Lasker and the supplemental affidavit of 

David Lasker will be DENIED as unnecessary.

3.  Plaintiff is to advise the court and defendants in writing no later than September

29, 2004, whether he intend to pursue his due process claim and, if so, set forth in detail the

nature of his alleged property interest and what process he believes he was due.  

Entered this 17th day of September, 2004.

BY THE COURT:

BARBARA B. CRABB

District Judge
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