IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - CURTIS P. JAHN and CAPITOL
WAREHOUSING CORPORATION,

OPINION AND
ORDER

Plaintiffs,
00-C-446-C
v.
1-800-FLOWERS.COM, INC., FRESH
INTELLECTUAL PROPERTIES, INC.
and 800-FLOWERS, INC.,
Defendants.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - This is a civil action for declaratory, injunctive and monetary relief in which plaintiffs
Curtis Jahn and Capitol Warehousing Corporation contend that defendants 1-800FLOWERS.COM, Inc., Fresh Intellectual Properties, Inc. and 800-FLOWERS, Inc. breached
a contract to pay plaintiffs a perpetual royalty on certain floral sales in return for
undertakings by plaintiffs that included assignment of the toll free phone number 1-800FLOWERS. Plaintiffs also seek a declaration of defendants’ obligations under the contract.
Jurisdiction is present under 28 U.S.C. § 1332.

(Plaintiffs are Wisconsin citizens;

defendants are citizens of either New York or Delaware; and the dispute involves more than

1

$75,000.)
Presently before the court is defendants’ motion for summary judgment. Defendants
contend that the contract is unenforceable because regulations prohibit the sale of an 800
number; enforcement of a perpetual royalty is contrary to public policy; 800-FLOWERS,
Inc. has fulfilled its obligations under the contract; the lawsuit is barred by the doctrine of
laches; and a portion of plaintiffs’ claims is barred by the statute of limitations. Defendants
contend also that defendants 800-FLOWERS.COM and Fresh Intellectual Properties are not
proper parties to this action.

I conclude that the royalty clause of the contract is

unenforceable because it requires payment for an act prohibited by federal regulation.
Defendants’ motion for summary judgment will be granted. It is unnecessary to address the
other grounds for defendants’ motion.
From the findings of fact proposed by the parties, I find that the following are
material and not disputed.

UNDISPUTED FACTS
A. Parties
Plaintiff Capitol Warehousing is a warehousing and trucking business based in
Windsor, Wisconsin. Plaintiff Curt Jahn founded Capitol Warehousing in 1978 and is
Capitol Warehousing’s president, chief executive officer and sole shareholder.
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Defendants 800-FLOWERS, Inc. and Fresh Intellectual Properties are separately
incorporated subsidiaries of defendant 1-800-FLOWERS.com, Inc.

Defendant 800-

FLOWERS, Inc. is a floral and gift delivery service that is incorporated in New York.
Defendant Fresh Intellectual Properties holds the intellectual properties of the other
companies.

B. Assignment of the FLOWERS Number to Jahn
In 1976, AT&T assigned the telephone number 1-800-356-9377 randomly to
Madison Truck Brokers, a trucking brokerage company owned and operated by plaintiff
Jahn.

The telephone keypad letters associated with that number spell out “1-800-

FLOWERS.” Madison Truck Brokers was not engaged in any floral-related business and
Jahn did not request that particular number.

After Jahn formed plaintiff Capitol

Warehousing, he transferred the FLOWERS number to that company. Capitol Warehousing
continued to use the FLOWERS number in the operation of its warehousing and trucking
business. Jahn’s contract with the telephone company for use of the FLOWERS number was
subject to conditions and tariffs imposed on 800 number service. Jahn knew he had no
ownership interest or proprietary right in the FLOWERS number when it was assigned to
his company.
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C. The Creation of 800-FLOWERS
In the early 1980s, William Alexander developed the concept of using the FLOWERS
number for a floral-delivery business. Granville Semmes and David Snow approached
plaintiffs with the idea of using the FLOWERS number to take floral orders over the phone
in approximately 1981. Jahn, Semmes and Snow did a trial experiment in 1982 and then
Jahn asked Alexander to join them.

Semmes and Snow had formed a corporation in

Louisiana called 800-FLOWERS (La.). Jahn formed 800-FLOWERS, Inc. (Wis.) with the
intention of issuing stock to investors. (800-FLOWERS, Inc. (Wis.) is not the same
corporation as defendant 800-FLOWERS, Inc., a New York corporation.)
In 1982, Semmes, Snow and Jahn began to test market the 800-FLOWERS concept
in New Orleans. Before the test market experiment, neither plaintiff had any experience in
the floral industry. Semmes and Snow were engaged in the advertising business and handled
advertising and marketing for the business in New Orleans.

They secured television

advertising slots for customers to call 1-800-FLOWERS for delivery of floral gifts. Customer
calls placed in New Orleans to the FLOWERS number were received by 800-FLOWERS,
Inc. (Wis.) employees at Capitol Warehousing’s Wisconsin offices, who sent the orders back
to a New Orleans florist for delivery. Jahn’s primary duty was to supervise the two to four
telephone operators who processed the orders called in to Capitol Warehousing’s offices.
Jahn’s financial contribution to 800-FLOWERS, Inc. (Wis.)’s business operations was
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minimal.

Jahn provided the office, set up files, created forms and contributed to the

development of the 800-FLOWERS business but made no monetary outlay for the test
marketing.

Semmes and Snow paid all expenses for the test marketing project and

compensated Jahn for floral-order calls placed to the FLOWERS number, which Jahn
continued to use for Capitol Warehousing’s business. It was anticipated that if the test
market was a success, Jahn, Snow and Semmes would engage in a business transaction for
the sale of flowers by telephone.
The test marketing period was short-lived because a Madison, Wisconsin-based
florist, Felly’s Flowers, brought suit against plaintiffs, Snow and others for trademark
infringement in August 1982. Later, 800-FLOWERS, Inc. (Wis.) was added as a defendant.
Felly’s had registered the trademark “Dial 1-800-FLOWERS” sometime in the 1970s, before
the FLOWERS number had been issued. Because 800-FLOWERS, Inc. (Wis.) was unable
to pay for the defense of Felly’s suit, Alexander brought in new, Texas-based investors, James
Poage and John Davis, to finance the litigation.

The federal court dismissed Felly’s

complaint. Felly’s appealed but the litigation settled in the spring of 1984. In exchange for
funding the lawsuit, Poage and Davis received an option to purchase a majority interest in
the business.

D. The 1982 Initial Agreement and Transfer of the FLOWERS Number
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On May 20, 1982, on behalf of Capitol Warehousing, Jahn executed an “Agreement
to Release Telephone Number,” transferring the FLOWERS number to 800-FLOWERS, Inc.
(Wis.) and “releasing any claim to the use of this telephone number now or at any future
date.” On May 20, 1982, 800-FLOWERS, Inc. (Wis.) agreed to assume all outstanding
charges, billed and unbilled, for the FLOWERS number. These documents were filed with
AT&T and accepted by AT&T. Bills for use of the telephone number from June 1, 1982 to
1984 were submitted to 800-FLOWERS, Inc. (Wis.). No money or other consideration was
paid by 800-FLOWERS, Inc. (Wis.) or anyone else on May 20, 1982 to plaintiffs in return
for the assignment of the telephone number. Jahn controlled 800-FLOWERS (Wis.) until
late September or early October 1982, when stock was issued.
The agreement among Semmes, Snow, Jahn and Alexander to fund the defense of the
Felly’s lawsuit included the subsequent operation of a business plan involving telemarketing
flowers nationwide. Pursuant to this agreement, Jahn executed a Consent Resolution of
Incorporator adopting the Restated Articles of Incorporation on September 27, 1982. The
Restated Articles of Incorporation were signed by plaintiffs on September 27, 1982. On that
day, plaintiffs executed a bill of sale acknowledging that they had transferred the FLOWERS
number to 800-FLOWERS, Inc. (Wis.). The bill of sale was needed to document the May
1982 assignment of the number for the corporate records. On September 28, 1982,
Alexander subscribed to 34,085 shares of Class A common stock in return for $25,000 to
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be used in connection with the defense of the litigation. On September 28, 1982, pursuant
to the agreement of the parties, Semmes and Snow each subscribed to 3,652.5 shares of
Class A common stock; no consideration is recognized in the subscription. On September
28, 1982, plaintiffs subscribed to a total of 7,305 shares of Class B common stock. The
agreement for subscription provides that the shares shall be distributed promptly upon the
corporation’s receipt of a bill of sale or such other document of assignment as the attorneys
for the corporation might request to evidence the assignment of all right, title or interest to
the FLOWERS number.
On October 2, 1982, plaintiffs entered into an agreement with 800-FLOWERS, Inc.
(Wis.) providing for the payment of royalties to plaintiffs and providing that 70% of the
stock would be issued to Alexander, 7.5% would be issued to Semmes, 7.5% would be issued
to Snow and 15% would be issued to plaintiffs. By the terms of the agreement, Jahn gave
up control of 800-FLOWERS, Inc. (Wis.), which was the subscriber to the FLOWERS
number, and the parties recognized his participation in the business, including the prior
assignment and transfer of the telephone number to 800-FLOWERS, Inc.
The October 2, 1982 agreement was intended to “evidence the terms” of “the
consideration to be received by Jahn and Capitol for and as a result of their assignment of
[the] FLOWERS [number] to the Corporation.” Under the agreement, Jahn received a
defined, quarterly royalty on 800-FLOWERS, Inc. (Wis.)’s future income in exchange for
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the transfer and use of the FLOWERS number.

The royalty was not tied to Jahn’s

employment with 800-FLOWERS or to any stock he might receive in the company. The
agreement was prepared pursuant to “developing and marketing a business and system which
employs and incorporates [the] FLOWERS [number] for the purpose of soliciting and
receiving orders for and affecting the delivery of floral products through a telephone
brokerage system or similar device” and recognized that Jahn had previously transferred the
number to the corporation and should receive consideration for that transfer. The initial
agreement states that Jahn’s right to a royalty was perpetual and would be passed on to his
heirs.

Although 800-FLOWERS, Inc. (Wis.) was allowed to license the use of the

FLOWERS number to other entities, any assignee was required to assume the perpetual
royalty obligation. Under the agreement, if an assignee defaulted on its royalty obligations
the assignee would forfeit its interest in the FLOWERS number and the number would
revert to 800-FLOW ERS, Inc. (Wis.).
The October 2, 1982 agreement was one part of the agreement among Semmes,
Snow, Alexander and Jahn to form a business and share in its profits. Alexander would not
have agreed to the royalty agreement had he not received 70% control. By document dated
October 3, 1982, Davis and Poage, doing business as DP Joint Venture, agreed to provide
funds for the defense of the litigation in return for an option to enter into a joint venture
with 800-FLOWERS, Inc. whereby DP Joint Venture would receive 85% of the net profits
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initially and 70% of the net profits later. Jahn, Alexander, Semmes, Snow, Griffin, Davis
and Poage all knew that the companies they formed did not have an ownership interest in
the FLOWERS number and that the number could be transferred or assigned from one
customer to another.
In 1984, 800-FLOWERS, Inc. (Wis.) was dissolved and its assets were transferred to
800-FLOWERS, Inc. (Texas).

F. The 1986 Amended Agreement
800-FLOWERS, Inc. (Texas) continued to struggle financially after Poage and Davis
took over the company and moved it to Texas. In a 1985 letter to Jahn, 800-FLOWERS’
new president wrote that “cash is an extremely tight commodity . . . [and a]s a result we have
reduced the organization by 30%.

By 1986, the company was in “desperate straits”

financially.
In an effort to save the company, a successful florist based in New York, James
McCann, proposed that Poage and he acquire a controlling interest in 800-FLOWERS, Inc.
(Texas), with McCann managing the company’s operations. McCann understood that the
broad nature of Jahn’s royalty under the initial agreement had been an impediment to
previous efforts to sell the company. Among McCann’s and Poage’s requirements for
additional investment in the company was that Jahn’s royalty be narrowed and more clearly
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defined and that McCann’s existing businesses be excluded from the royalty.
In order to facilitate McCann’s acquisition of the company, Poage was charged with
negotiating a new royalty agreement with Jahn. On October 10, 1986, Jahn and his
attorney, A. J. Griffin, III, met with Poage in Madison, Wisconsin, at which time Poage
presented them with a draft of the amended agreement. Jahn and Griffin read the amended
agreement and Jahn signed it in Griffin’s presence. The amended agreement narrowed the
sources of revenue to which Jahn’s royalty would apply. The amended agreement provides,
“This Agreement shall be governed by and interpreted, construed and enforced in accordance
with the laws of the State of Texas.” The amended agreement states,
WHEREAS, [plaintiffs] have heretofore transferred and assigned to MADISON
VENTURE, a joint venture comprised of 800 Flowers, Inc., a Wisconsin corporation,
and DAVIS POAGE VENTURE, INC., a Texas corporation, which subsequently
assigned their entire right, title and interest in and to [the FLOWERS number];
WHEREAS, all of the right, title and interest of said MADISON VENTURE in and
to the [FLOWERS] Number was subsequently and eventually acquired by [800FLOWERS, Inc. (Texas)]; and
WHEREAS, the parties hereto desire to amend and restate in its entirety [the initial
agreement].
The amended agreement contains an integration clause disavowing any earlier
representations or agreements of the parties.
On June 21, 1996, defendant 1-800-FLOWERS.COM, Inc. (then known as 1-800FLOWERS, Inc.) assumed all the obligations of 800-FLOWERS, Inc.. (Texas). On July 1,
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1996, defendant 800-FLOWERS, Inc. (New York) assumed all the obligations of 800FLOWERS, Inc. (Texas).

G. Toll Free Numbers
The Federal Communications Commission is not involved in the day-to-day
allocation of toll free numbers but instead leaves the mechanics of the actual allocation of
numbers to the industry. All toll free numbers are stored in a single computerized database,
the System Management System (SMS/800). Spare toll free numbers are assigned to
subscribers on a first-come, first-served basis. Toll free service providers must be certified
by the database administrator as “responsible organizations.”
The telephone industry establishes guidelines and files tariffs for toll free number
service in compliance with the Federal Communications Commission’s requirements. The
tariffs filed with the commission provide specifically that subscribers have no “proprietary
interest in any given 800 number.” The 800 Industry Tariffs currently on file with the
Federal Communications Commission provide that “[a]ll entities (e.g. Resp[onsible]
Org[anization]s, subscribers, service providers) are prohibited from selling, brokering,
bartering and releasing for a fee (or otherwise) any 800 number” and “[t]oll free numbers
are not to be treated as commodities which can be bought or sold, and no individual or
entity is granted a proprietary interest in any Toll Free number assigned.” AT&T’s 1984

11

tariff § 2.1.7 reads, “nothing herein or elsewhere in this tariff shall give any customer,
assignee, or transferee any interest or proprietary right in any given AT&T 800 service
telephone number.” The 1993 Bell Operating Companies’ tariff includes the above language
and also states, “All entities (e.g. Resp[onsible] Org[anization]s, subscribers, service
providers), are prohibited from selling, brokering, bartering, and releasing for a fee (or
otherwise) any 800 number.”
Telephone numbers used in the operation of a business have a value and that value
is recognized in the price of the business when it is transferred either by asset sale or stock
sale.
Jahn has received more than $1 million in royalties under the initial and amended
agreements.

OPINION
Defendants contend that the amended agreement should not be enforced because (1)
plaintiffs had no property interest in the FLOWERS number to sell; (2) payment of a royalty
interest for transfer of an 800 number is prohibited by regulation; and (3) enforcement is
outweighed by public policy considerations. Plaintiffs contend that the royalty payment was
not made in return for bartering, brokering or selling the FLOWERS number but instead was
made in return for control of 800-FLOWERS and in recognition of the facts that Jahn had
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transferred the number to the corporation previously and that the number had value to the
business.

A. FCC Rules Against Sale of Toll Free Numbers
The Federal Communications Commission has exclusive jurisdiction over those
portions of the North American numbering plan that pertain to the United States. See 47
U.S.C. § 251(e) (Supp. 2001). The law today is clear: “Toll free subscribers shall not hoard
toll free numbers.” 47 C.F.R. § 52.107(a)(1). “The definition of hoarding . . . includes
number brokering, which is the selling of a toll free number by a private entity for a fee.”
47 C.F.R. § 52.107(a) (promulgated in April 1997). In its Second Report and Order
discussing the 1997 amendments to 47 C.F.R. part 52, the Federal Communications
Commission “f[ou]nd that there is a ‘legitimate governmental interest or rational basis’ for
declaring that toll free numbers are a public resource and that we must ensure that telephone
numbers are allocated efficiently and fairly.” Second Report and Order, 12 F.C.C.R. 11,162,
at ¶ 32. In addition, the commission “f[ou]nd that number brokering, which is the selling
of numbers by private entities for a fee, is not in the public interest. Brokering provides
motivation for hoarding and therefore results in quicker exhaustion of the current [service
access code] and interferes with the orderly allocation of numbering resources.” Id. at ¶ 38.
Plaintiffs contend that the Federal Communication Commission’s statements about
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number brokering are not relevant to this case because “[t]he FCC’s primary concern was
with the practice of private entities in accumulating quantities of toll-free numbers and
attempting to sell them in ways that would quicken the decline of the number pool.” Plts.’
Br., dkt. #55, at 6. Be that as it may, the commission did not place any limits on its
conclusion that number brokering is not in the public interest. Instead, it stated that toll
free subscribers that brokered numbers would be subject to penalties.
The commission has addressed specific instances involving the sale of a toll free
number. See, e.g., Federal Communications Commission Letter to Joseph J. Weiss, DA 971247, 1997 WL 321717, 13 F.C.C.R. 4122 (Jun. 13, 1997) (finding that “TWC
[Communications’] actions in attempting to negotiate the transfer of a toll free number for
profit were contrary to the longstanding Commission policy prohibiting the establishment
of ownership interests in toll free numbers.”). In Patients Plus, Inc. v. Long Distance
Telecommuincations, Service, Inc., DA 97-1831, 1997 WL 527886, 13 F.C.C.R. 5827 (Aug.
25, 1997), the commission addressed Patients Plus’s complaint that Long Distance
Telecommunications Service withheld assignment of the toll free telephone number 1-800JUSTICE after Patients Plus refused to pay $200,000 for it. The commission noted that the
complaint was essentially a contract dispute between two parties whose efforts to undertake
a joint venture were unsuccessful and found that Patients Plus had failed to meet its burden
of proof.

Id. at ¶ 19.

Specifically, Patients Plus failed to prove that Long Distance
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Telecommunications had demanded payment for the number. Id. at ¶ 34. In response to
the defendants’ argument that the commission did not have rules proscribing the
warehousing of 800 numbers at any time relevant to the complaint, the commission stated,
“[a]lthough some of the[] policies [prohibiting the warehousing, hoarding and brokering of
toll free numbers] may have only recently been enunciated by the Commission, they reflect
long-standing Commission policy that toll-free telephone numbers are a public resource that
is not the property of either the carrier or the subscriber. Accordingly, we are not restricted
from finding the alleged conduct to be an unreasonable practice in violation of the
Commission rules merely because it occurred prior to the recent rulemaking proceeding.”
Id. at ¶ 37. Because the commission had already determined that Patients Plus had failed
to prove that the defendants demanded an unreasonable charge for assignment of the
number, the case does not test the commission’s willingness to apply the anti-brokering rules
to contracts entered into before the rules were promulgated. Plaintiffs suggest that the
commission’s use in Patients Plus “of the phrase ‘unreasonable charge’ shows that the mere
fact that consideration is paid for the transfer of a toll free number does not make the
transfer contrary to public interest.” Plts.’ Br., dkt. #55, at 7 n.2. It is more likely the
commission used the term “unreasonable” because the claim in that case was brought under
47 U.S.C. § 201(b), which prohibits unjust or unreasonable “charges, practices,
classifications, and regulations for and in connection with [wire and radio] communication
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service.” I decline to read into the commission’s language an interpretation that a reasonable
charge for assignment of the number would have been lawful under the commission’s policy
against number brokering.

B. Did Plaintiffs Sell the FLOWERS Number?
As the undisputed facts show, plaintiffs’ royalty was paid as consideration for
plaintiffs’ transfer of the FLOWERS number to 800-FLOWERS, Inc. (Wis.), and is therefore
a payment for transfer of the number. Although plaintiffs transferred the FLOWERS
number to 800-FLOWERS, Inc. (Wis.) in May 1982 and executed a bill of sale stating that
the number had been assigned to 800-FLOWERS, Inc. (Wis.) in September 1982, Jahn
controlled 800-FLOWERS (Wis.) until stock was issued in October 1982. The initial
agreement, entered October 2, 1982, states,
WHEREAS [plaintiffs] have been the joint owners of all right, title and interest in
and to [the FLOWERS number] . . . WHEREAS, the parties have agreed as to the
consideration to be received by [plaintiffs] for and as a result of their assignment of
[the] FLOWERS [number] to the Corporation and desire to evidence the terms of
such agreement herein, [800-FLOWERS, Inc. will pay Jahn a perpetual royalty and
issue stock.]
Jahn Dep., dkt. #31, Ex. 6 at J02049. The terms of the agreement indicate that Jahn was
paid a royalty at least in part as consideration for his assignment of the FLOWERS number
to 800-FLOWERS. The other terms of the agreement for which the royalty might be
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consideration are the authorization of two classes of capital stock in 800-FLOWERS, Inc.
Even if part of the royalty is for plaintiff Jahn’s contribution of time or Jahn’s giving up
control of the corporation, the undisputed facts show that part of the royalty was paid in
return for the assignment of the FLOWERS number. Such an assignment of the phone
number in exchange for money is a sale of the number.
Plaintiffs state that before the initial agreement was signed, “Jahn had control of 800FLOWERS, Inc. and believed he was entitled to compensation different from that received
by mere ownership of stock in the corporation.” Plts.’ Br., dkt. #55, at 4. Because the
FLOWERS number was the only real asset of 800-FLOWERS, Inc. (Wis.) that Jahn could
lose by giving up control of the corporation, this statement amounts to a concession by Jahn
that the royalty clause of the agreement was in exchange for his assignment of the
FLOWERS number to the project. Jahn had no experience in the floral industry or any
particular skill that would have justified compensating him with more than stock. Plaintiffs
argue that “[t]he 1982 creation of a business plan was not a charade. It was a legitimate
conscientious effort by four men to create a viable business entity while recognizing the value
that each brought to the table.” Id. at 5. The creation of a business plan does not appear
to have been a charade. However, the only thing of value that plaintiff Jahn “brought to the
table” was the FLOWERS number. Plaintiffs’ argument that “Jahn gave up control in the
corporation in return for a royalty,” id. (emphasis in original) is an exercise in semantics; the
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only thing in the corporation he could relinquish was the FLOWERS number.
This conclusion is not affected by the amended agreement between plaintiffs and 800FLOWERS, Inc. (Texas) that has been in effect since October 10, 1986.

The initial

agreement was a sale of the FLOWERS number for a perpetual royalty; the 1986
amendment changed the description of the royalty but did not change the reason for its
payment. Because the royalty is an ongoing payment, owed as long as 800-FLOWERS sells
flower products over the FLOWERS number, plaintiffs continue to profit from the
assignment of the number.

The ongoing payment violates Federal Communications

Commission policy and 47 C.F.R. § 52.107(a)’s prohibition against selling toll free numbers
for a fee.

C. Effect of Regulations on Amended Agreement
Because I have determined that plaintiffs sold a toll free number for a fee, the initial
and amended agreements would have been illegal had they been entered into after the 1997
FCC rulings. The legality of assigning a toll free number in exchange for money in 1982 and
1986 is not as clear. However, it is not necessary to reach that question. Neither side
focuses on the relevant issue: assuming the amended agreement was valid when it was
entered into in 1986, does the 1997 regulation render it unenforceable?

Defendants

contend that it was illegal to sell the FLOWERS number in the 1980s and alternatively that
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the 1997 FCC regulation applies retroactively. Plaintiffs also focus on retroactivity and cite
a Wisconsin case from 1920 for the proposition that “a contract valid when made cannot
be rendered invalid even by legislative action.” Plts.’ Br., dkt. #55, at 9 (quoting SheffieldKing Milling Co. v. Jacobs, 170 Wis. 389, 400-401, 175 N.W. 796, 801 (1920)). That
statement is not an accurate reflection of the current state of the law.
“[W]here the contract was originally legal, but because of . . . a change in the law,
performance of the acts prescribed in the contract by one of the parties has become illegal,
any subsequent performance of such acts is against public policy and the party who has
undertaken to perform them is excused from doing so.” 8 Samuel Williston & Richard A.
Lord, A Treatise on the Law of Contracts § 19:35 at 365-66 (4th ed. 1998). “Where, after
a contract is made, a party’s performance is made impracticable without his fault by the
occurrence of an event the non-occurrence of which was a basic assumption on which the
contract was made, his duty to render that performance is discharged, unless the language
or the circumstances indicate the contrary.” Restatement (Second) of Contracts § 261
(1981). The non-occurrence of a change in regulation is a basic assumption on which any
contract is made. See Restatement (Second) of Contracts § 264.
The amended agreement provides that it will be interpreted and enforced in
accordance with the laws of the state of Texas. The Supreme Court of Texas has recognized
the doctrine of impossibility because of illegality. In Centex Corporation v. Dalton, 840

19

S.W.2d 952 (Tex. 1992), Centex contracted to pay Dalton a consulting fee over three years
if Centex was successful in acquiring four central Texas thrift organizations. After Centex
acquired the thrift organizations, the Federal Home Loan Bank Board approved the
acquisition but conditioned the approval on a prohibition against the thrift organizations’
direct or indirect payment of finder’s fees. Id. at 953. The court concluded that because
Congress had given the Bank Board power to regulate the acquisition and control of
federally-insured thrifts by savings and loan holding companies, the board’s prohibition
made it illegal for Centex to perform under the letter agreement. Id. at 954. The court
quoted the Restatement (Second) of Contracts §§ 261 and 264 in holding that Centex was
excused from performance by the doctrine of impossibility. Id. The court’s reasoning
applies to this case. After the enactment of 47 C.F.R. § 52.107(a)(1) in 1997, it became
illegal for defendant 800-FLOWERS, Inc. to continue paying money for the assignment to
it of the FLOWERS number, excusing defendant from performance by the doctrine of
impossibility.
In Centex, the court of appeals had reasoned that because Centex’s obligation to pay
Dalton arose when the letter agreement was signed and before the Bank Board adopted its
prohibition, the prohibition did not apply to the letter agreement and did not bar Centex
from paying Dalton his fees. Id. at 955. The Supreme Court of Texas disagreed, concluding
that because the letter agreement was premised on a condition precedent, Dalton’s right to
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enforce it could not accrue until the Bank Board approved the acquisition. When the Bank
Board prohibited the payment of finder’s fees as a condition of its approval, it invalidated
the letter agreement. Dalton’s right to enforce the letter agreement never accrued. Id. at
956. Although in this case the condition precedent was not as direct, it is implicit in the
performance of any contract that the performance be legal at the time it is performed. See
In re Kasschau, 11 S.W.3d 305, 312 (Tex. App. 1999) (quoting Lewis v. Davis, 199 S.W.2d
146, 148-49 (Tex. 1947)) ("‘A contract to do a thing which cannot be performed without
violation of the law’ violates public policy and is void.”).
To plaintiffs’ contention that it would be inequitable to relieve defendants of the duty
of paying the royalty because defendants have already been assigned the phone number and
have gotten the value they wanted from the bargain, there is a straightforward response.
“[W]here illegality is raised it is the interest of the public, rather than the equitable standing
of the parties or either of them, that is of importance. The defense of illegality is not allowed
because the party raising it is entitled to any consideration, but rather because principles of
public policy demand that the defense be raised to promote the public interest.” 6 Samuel
Williston & Richard A. Lord, A Treatise on the Law of Contracts § 12:4 at 32-35 (4th ed.
1995). “The rationale behind the rule [voiding contracts the performance of which would
be illegal] is not to protect or punish either party to the contract, but to benefit and protect
the public.” Kasschau, 11 S.W.3d at 312.
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Defendants are not seeking disgorgement of any royalties they have paid to date and
I am not applying the Federal Communications Commission policy retroactively to the
amended agreement. Therefore, it is not necessary to address plaintiffs’ argument that
retroactive application would violate their due process rights under the Fifth Amendment.
Plaintiffs contend that because the Federal Communications Commission has exclusive
jurisdiction in this area and is the expert in interpreting the scope of its policy and in
penalizing violations, the commission and not this court should evaluate defendants’ claim
that the amended agreement is unenforceable. The policy against selling toll free numbers
is codified in 47 C.F.R. § 52.107; this court has authority to decline to enforce a contract
that violates federal regulations. I will not order any additional penalty for the violation,
making it unnecessary to address the limits of this court’s authority. The conclusion that
the royalty provision of the amended agreement is unenforceable dictates the entry of
summary judgment for all defendants.

ORDER
IT IS ORDERED that the motion for summary judgment brought by defendants 1800-FLOWERS.COM, Inc., Fresh Intellectual Properties, Inc. and 800-FLOWERS, Inc. is
GRANTED. The clerk of court is directed to enter judgment for defendants and to close this
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case.
Entered this 23rd day of July, 2001.
BY THE COURT:

BARBARA B. CRABB
District Judge
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