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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

 -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -

DENNIS E. JONES ‘EL, MICHA’EL 

JOHNSON, DE’ONDRE CONQUEST,

LUIS NIEVES, SCOTT SEAL, ALEX

FIGUEROA, ROBERT SALLIE, CHAD 

GOETSCH, EDWARD PISCITELLO,

QUINTIN L’MINGGIO, LORENZO

BALLI, DONALD BROWN, CHRISTOPHER

SCARVER, BENJAMIN BIESE, LASHAWN

LOGAN, JASON PAGLIARINI, and

ANDREW COLLETTE, and 

all others similarly situated,

           ORDER

Plaintiffs,

00-C-421-C

v.

GERALD BERGE and

JON LITSCHER,

Defendants.

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -

In an order dated September 2, 2003, I denied as moot class member Evelio Duarte-

Vestar’s motion pursuant to Fed. R. App. P. 10(e) to modify the record on appeal.  The

record of Duarte-Vestar’s appeal showed that the Court of Appeals for the Seventh Circuit

had dismissed his appeal on July 31, 2003.  Now Duarte-Vestar has filed a notice of appeal
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from the September 2 order.  Separately, on October 2, 2003, Duarte-Vestar filed a number

of other papers that he appears to want the court to consider in connection with his notice

of appeal.  Because he did not pay the $105 fee for filing his notice of appeal, I construe

Duarte-Vestar’s notice as including a request for leave to proceed in forma pauperis on

appeal.  That request will be denied.

Plaintiff’s appeal from the September 2 order denying his motion to modify the

record of a closed appeal is not appealable.  Even if the order was appealable, Duarte-Vestar

can make no legally meritorious argument on appeal that this court should have allowed him

to supplement the record of an appeal that has been decided.  Therefore, I must certify that

Duarte-Vestar’s appeal from the September 2 order is not taken in good faith. 

ORDER

IT IS ORDERED that Evelio Duarte-Vestar’s motion for leave to proceed in forma

pauperis  on appeal is DENIED.  I certify that his appeal is not taken in good faith.

Further, IT IS ORDERED that Duarte-Vestar is to pay the $105 fee for filing his

appeal immediately.  If Duarte-Vestar fails to pay the fee and has the money to do so, it will

be understood that he is giving up his ability to proceed in forma pauperis in any other

proceeding or on any additional appeals until the fee is paid in full.  If Duarte-Vestar does

not presently have the full $105 in his prison account, prison officials may apply all of
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whatever portion of the fee he has in his account to his obligation in this case and take

whatever additional funds may be deposited in his account in the future as necessary to pay

the balance of the fee.

Entered this 3rd day of October, 2003.

BY THE COURT:

BARBARA B. CRABB

District Judge
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