IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

SCOTT A. BROWN,

Plaintiff, OPINION & ORDER

V.

LUCAS WOGERNESE, 16-cv-34-jdp

Defendant.

Pro se plaintiff Scott Brown, a prisoner in the custody of the Wisconsin Department
of Corrections, has filed a proposed complaint in which he alleges that defendant Lucas
Wogernese, one of plaintiff’s former prison guards, failed to intervene after witnessing
plaintiff cutting himself and smearing blood on his cell door. Dkt. 1. With his proposed
complaint, plaintiff has filed a motion to appoint counsel. Dkt. 4. Plaintiff has also made an
initial partial payment of his filing fee.

The next step in this case is for me to screen plaintiff’s complaint and dismiss any
portion that is legally frivolous, malicious, fails to state a claim upon which relief may be
granted, or asks for monetary damages from a defendant who by law cannot be sued for
money damages. 28 U.S.C. §§ 1915, 1915A. In screening any pro se litigant’s complaint, I
must read the allegations of the complaint generously. Haines v. Kerner, 404 U.S. 519, 520
(1972) (per curiam). After reviewing the complaint with this principle in mind, I conclude
that plaintiff has adequately alleged a claim against Wogernese under the Eighth Amendment
for acting with deliberate indifference to plaintiff’s serious medical needs. I will therefore
grant plaintiff leave to proceed with this claim. I will deny plaintiff’s motion for assistance

recruiting counsel for now.



ALLEGATIONS OF FACT

According to the Wisconsin Department of Corrections’s inmate locator, plaintiff is
currently incarcerated in a supervised living facility.! During the events of this case, plaintiff
was incarcerated at the Columbia Correctional Facility (CCI), and defendant Wogernese was
a correctional officer who worked at CCI.

On January 22, 2015, plaintiff was in clinical observation, which is a non-punitive
segregated status used to monitor inmates who pose a danger to their own safety or to the
safety of others. Plaintiff had a pre-existing cut and was scheduled to have his bandages
changed that day. Sometime in the morning, plaintiff began asking CCI correctional officers
when a nurse would be coming to see him. Officers responded by telling plaintiff to lie down,
which he did.

At about 9:55 a.m., plaintiff began cutting himself, and he continued to do so for
more than an hour.? Even though plaintiff was under direct observation, none of his guards
stopped him from cutting himself. Shortly after 11:00 a.m., Wogernese walked by plaintiff’s
cell, saw plaintiff cutting himself and smearing blood on the cell door, and walked away.
Plaintiff continued to cut himself.

Later that day, a different guard came to plaintiff’s cell and saw blood on the cell
window and on plaintiff’s arm. The guard asked plaintiff if he wanted to see a nurse, which

plaintiff did. CCI personnel escorted plaintiff to a nurse, who cleaned plaintiff’s cuts and told

" It appears that the facility may be the Wisconsin Resource Center, located in Winnebago,
Wisconsin.

2 Plaintiff does not indicate how he cut himself, but inmate grievance materials attached to
the complaint suggest that he was picking at pre-existing superficial scratches on his arms
with his fingernails. See Dkt. 1-4.



him that he needed to see a doctor to get stitches. CCI personnel then escorted plaintiff to
the prison’s Health Services Unit, where he received seven stitches. After the procedure,
officers performed a strip search and returned plaintiff to his cell—the same one in which he

had been cutting himself earlier that morning.

ANALYSIS

Plaintiff has alleged a claim against Wogernese under the Eighth Amendment for
deliberate indifference to plaintiff’s serious medical needs. This type of claim “has both an
objective and a subjective element: (1) the harm that befell the prisoner must be objectively,
sufficiently serious and a substantial risk to his or her health or safety, and (2) the individual
defendants were deliberately indifferent to the substantial risk to the prisoner’s health and
safety.” Collins v. Seeman, 462 F.3d 757, 760 (7th Cir. 2006).

With regard to the first element, acts of self-harm pose “serious” risks for purposes of
the Eighth Amendment. Id.; see also Rice ex rel. Rice v. Corr. Med. Servs., 675 F.3d 650, 665
(7th Cir. 2012) (“[P]rison officials have an obligation to intervene when they know a
prisoner suffers from self-destructive tendencies.”). Here, plaintiff alleges that he began
cutting himself and smearing blood on his cell door. Dkt. I, at 2-3. Accepting these
allegations as true at this point in the case, I conclude that plaintiff has adequately pleaded
an objectively serious risk of harm for purposes of stating an Eighth Amendment claim.

With regard to the second element of plaintiff’s Eighth Amendment claim, he must
demonstrate that Wogernese acted with deliberate indifference. In the context of a prisoner’s
self-harm or threats of self-harm, deliberate indifference means that a correctional officer:

(1) subjectively knows that the prisoner is at a substantial risk of harming himself; and



(2) intentionally disregards that risk. Cf. Collins, 462 F.3d at 761 (discussing deliberate
indifference in the context of suicide or attempted suicide). Plaintiff alleges that Wogernese
came to his cell door while he was cutting himself, saw plaintiff smearing blood on the cell
door, and then walked away without alerting medical personnel or trying to get plaintiff to
stop cutting himself. Dkt. 1, at 3. Accepting these allegations as true, I conclude that plaintiff
has adequately pleaded that Wogernese acted with deliberate indifference. I will therefore
grant plaintiff leave to proceed with an Eighth Amendment claim against Wogernese.

With his complaint, plaintiff has also filed a motion for assistance recruiting counsel.
Dkt. 4. I will deny this motion without prejudice to plaintiff renewing his request later in this
case. Litigants in civil cases do not have a constitutional right to a lawyer and the court has
discretion to determine whether assistance recruiting counsel is appropriate in a particular
case. Pruitt v. Mote, 503 F.3d 647, 654, 656 (7th Cir. 2007). To prove that assistance
recruiting counsel is necessary, this court generally requires that a pro se plaintiff: (1) provide
the names and addresses of at least three lawyers who declined to represent him in this case;
and (2) demonstrate that his is one of those relatively few cases in which it appears from the
record that the legal and factual difficulty of the case exceeds his demonstrated ability to
prosecute it. Id. at 655; see also Young v. Cramer, No. 13-cv-077, 2013 WL 5504480, at *2
(W.D. Wis. Oct. 3, 2013).

To support his motion for assistance recruiting counsel, plaintiff has submitted letters
from two firms and one legal aid organization that declined to assist him with this case.
Dkt. 4-1. These letters would ordinarily satisfy the requirement that a plaintiff make a
reasonable effort to locate an attorney of his own. See Jackson v. County of McLean, 953 F.2d

1070, 1072-73 (7th Cir. 1992) (“[T]he district judge must first determine if the indigent has



made reasonable efforts to retain counsel and was unsuccessful or that the indigent was
effectively precluded from making such efforts.”). But I note that one letter—from the
University of Wisconsin Law School’s Frank J. Remington Center, Dkt. 4-1, at 1—is not
dated, nor is there any indication that the letter was sent specifically to plaintiff. If plaintiff
decides to file a motion for assistance recruiting counsel later in this case, then he must
provide adequate documentation that he has requested assistance from at least three firms or
attorneys, and that these requests have been unsuccessful.

Regardless, plaintiff cannot meet the second requirement for assistance recruiting
counsel: demonstrating that the legal and factual difficulty of this case exceeds his ability to
prosecute it. It is too early to tell whether plaintiff’s Eighth Amendment claims will outstrip
his litigation abilities. In particular, the case has not even passed the relatively early stage in
which  Wogernese may file a motion for summary judgment based on exhaustion of
administrative remedies, which often ends up in dismissal of cases such as plaintiff’s before
they advance deep into the discovery stage of the litigation. Should the case pass the
exhaustion stage, and should plaintiff continue to believe that he is unable to litigate the suit

himself, then he may renew his motion.

ORDER
IT IS ORDERED that:

1. Plaintiff Scott Brown is GRANTED leave to proceed against defendant Lucas
Wogernese on his Eighth Amendment claim of deliberate indifference.

2. Plaintiff’'s motion for assistance recruiting counsel, Dkt. 4, is DENIED without
prejudice to plaintiff renewing his motion later in this case.

3. Pursuant to an informal service agreement between the Wisconsin Department of
Justice and this court, copies of plaintiff’s complaint and this order are being sent

5



today to the Attorney General for service on defendant. Plaintiff should not
attempt to serve defendant on his own at this time. Under the agreement, the
Department of Justice will have 40 days from the date of the Notice of Electronic
Filing of this order to answer or otherwise plead to plaintiff’s complaint if it
accepts service for defendant.

4. For the time being, plaintiff must send defendant a copy of every paper or
document that he files with the court. Once plaintiff learns the name of the lawyer
who will be representing defendant, he should serve the lawyer directly rather than
defendant. The court will disregard documents plaintiff submits that do not show
on the court’s copy that he has sent a copy to defendant or to defendant’s
attorney.

5. Plaintiff should keep a copy of all documents for his own files. If he is unable to
use a photocopy machine, he may send out identical handwritten or typed copies
of his documents.

6. If plaintiff is transferred or released while this case is pending, it is his obligation

to inform the court of his new address. If he fails to do this and defendant or the
court are unable to locate him, his case may be dismissed for failure to prosecute.

Entered April 28, 2016.
BY THE COURT:

/s/

JAMES D. PETERSON
District Judge
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