IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

MICHAEL R. SEEHAFER,
Petitioner, ORDER
15-cv-689-wmc
WISCONSIN DEPARTMENT OF CORRECTIONS,

Respondent.

Michael R. Seehafer filed a petition for a writ of habeas corpus under 28 U.S.C.
§ 2254, challenging his conviction for one count of operating while under the influence.
Judgment was entered against Seehafer on January 7, 2010, by the Circuit Court for
Marathon County in case no. 07CF699. Seehafer’s petition asserts the following grounds
for relief: (1) the state failed to turn over exculpatory evidence; (2) the state lacked
probable cause or reasonable suspicion to stop or detain him, and the trial court
improperly denied his motion to suppress evidence obtained as a result of the illegal stop;
(3) the electronic records of his previous convictions are incorrect and resulted in an
improper increase in his sentence; and (4) various county officials conspired to force him
to plead no contest in previous criminal cases, which resulted in him being improperly
sentenced in case numbers 02CF144 and 05CF371, which then tainted proceedings in
07CF699.

On March 2, 2016, the court issued an order finding that claims 1 and 2 allege
constitutional claims, that both claims appear to be exhausted, and that a response from
the state would be required. (Dkt. #7.) The court also concluded that claims 3 and 4

are barred by the doctrine of procedural default and would be dismissed unless petitioner
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could establish cause and prejudice, or show that the failure to consider the claims would

result in a fundamental miscarriage of justice because he is actually innocent. See Coleman

v. Thompson, 501 U.S. 722, 750 (1991).

Seehafer has wholly failed to respond to this order, which the court interprets

Seehafer’s non-response as a concession that claims 3 and 4 are barred by the doctrine of

procedural default. Accordingly, those claims will be dismissed, and the court will order a

response to claims 1 and 2, as set forth below.

ORDER

IT IS ORDERED THAT:

I.

Claims 3 and 4 of Michael R. Seehafer’s petition are DISMISSED as barred
by the doctrine of procedural default.

Service of petition. Pursuant to an informal service agreement between
the Attorney General and the court, the Attorney General is being notified
to seek service on the respondent, Wisconsin Department of Corrections.

Answer deadline. Within 60 days of the date of service of this order,
respondent must file an answer to the petition, in compliance with Rule 5 of
the Rules Governing Section 2254 Cases, showing cause, if any, why this
writ should not issue.

Motions to dismiss. If the state contends that the petition is subject to
dismissal on its face - - on grounds such as the statute of limitations, an
unauthorized successive petition, lack of exhaustion or procedural default - -
then it is authorized to file within 30 days of this order, a motion to
dismiss, a supporting brief and any documents relevant to the
motion. Petitioner shall have 20 days following service of any dismissal
motion within which to file and serve a responsive brief and any supporting
documents. The state shall have 10 days following service of the response
within which to file a reply.

. Denial of motion to dismiss. If the court denies such a motion to

dismiss in whole or in part, then it will set deadlines for the state to file its
answer and for the parties to brief the merits.
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6. Briefing on the merits. In the event that the respondent does not file a
motion to dismiss as outlined above, the court will proceed to consider the
merits. The court notes that petitioner has not filed a separate
memorandum or brief in support of his petition. Therefore, the parties
shall adhere to the following briefing schedule with respect to the merits of
petitioner’s claims:

a. If petitioner wishes to file a brief in support of his petition he must
do so within 30 days after the respondent files an answer.

b. Once petitioner submits his brief or his time to submit a brief
expires, respondent shall file a brief in response to the petition within 30
days.

C. Once respondent files a brief in opposition, petitioner shall have 20
days to file a reply if he wishes to do so.

Dated this 7th day of June, 2016.

BY THE COURT:

/s/

WILLIAM M. CONLEY
District Judge



