IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

JACKIE CARTER,
Plaintiff, OPINION AND ORDER

11-cv-110-wmc

D. MORGAN, L. TENEBRUSO,

J. LANE, M. LEISER, G. GRAMS,

J. NICKEL, A. ASHWORTH,

C.O0. NUEMIER, C.O. BITTLEMAN,
C.O0. GUNDERSON, C.O./SGT. BASS,
DALIA SULIENE, S. HELGERSON,
T. MALONEY and C.O. MIECHUS,

Defendants.

In this action, plaintiff Jackie Carter is suing prison administrators, correctional
officers, medical staff and complaint examiners for a variety of constitutional violations.
Carter requests leave to proceed in forma pauperis. He has also filed two motions to
appoint counsel and a motion for preliminary injunctive relief. This case has been
pending before the court for screening pursuant to 28 U.S.C. § 1915A. Under this
statute, the court must dismiss the complaint if it is frivolous or malicious, fails to state a
claim on which relief may be granted, or seeks monetary relief against a defendant who is
immune. Id.

For reasons set forth briefly below, the court concludes that Carter may proceed
on his Eighth Amendment claims for failure to protect, medical care and conditions of
confinement. The remainder of Carter’s claims will be dismissed. The court will also

deny his motions for preliminary injunctive relief and appointment of counsel.



ALLEGATIONS OF FACT

In addressing any pro se litigant’s complaint, the court must read the allegations

generously, and hold the complaint “to less stringent standards than formal pleadings

drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 521 (1972). Carter alleges, and the

court assumes for purposes of this screening order, the following facts.

Plaintiff Jackie Carter is currently confined at the Columbia Correctional
Institution.

Prison staff does not allow Carter to have soap, “hygienic materials,” bedding
or showers, or let him shave.

Prison staff takes these actions because Carter attempts to expose their
misconduct.

Carter receives no medical attention. He is largely confined to a wheelchair.

From November 2010 to January 2011, Carter informed defendants Warden
Gregory Grams, Security Director Janel Nickel and Captain Morgan of threats
he had received from a fellow inmate (a gang leader) and warned them of the
date the inmate would be released from segregation.

On January 4, 2011, Morgan told Carter that he would be moved to the “old
man” unit, away from the threatening inmate. The next day, Correctional
Officer Gunderson told Carter to move to a different unit. The threatening
inmate was the next cell over. Carter told Gunderson about the threats but
Gunderson told him he had to move there anyway.

As Carter waited for staff to respond, he would not come out of his cell to eat
or get his medication.

Finally because he was hungry and needed his medication, he left his cell,
hobbling because the area was not wheelchair accessible.

Carter states that defendant Correctional Officer Miechus “allowed” the
threatening inmate to hide by the shower area. The inmate beat Carter.

Miechus then created a false conduct report to cover up what happened.

Carter suffered eye, elbow, shoulder, knee, hip, back and facial injuries.



e Carter was never seen by medical staff. Defendants Health Manager
Tenebruso, Dr. Dalia Suliene, Helgerson and C.O. Neumire “sabotaged”
Carter’s efforts to get help, including not letting him out of his cell to get
medical attention.

* Defendant Thomas Maloney obstructs Carter’s efforts to access the courts by
misplacing and not copying his legal documents.

* Defendants Bass, Nickel and Morgan take Carter’s outgoing mail to
government officials trying to inform them of prison staff’s misconduct.

* Carter asked Helgerson to look at his large bruise and injured shoulder, but
Helgerson would not, instead leaving him in a “feces, urine, blood packed

filthy cell.”
* Carter’s grievances are not processed by defendants Mary Lieser and Joanne
Lane.
OPINION
I. Failure to Protect

Carter alleges that defendants failed to protect him from a threatening inmate,
who ended up harming him. To state an Eighth Amendment failure to protect claim,
Carter must plead sufficient facts to allow an inference to be drawn that (1) he faced a
“substantial risk of serious harm” and (2) the prison officials identified acted with
“deliberate indifference” to that risk. Farmer v. Brennan, 511 U.S. 825, 838 (1994);
Brown v. Budz, 398 F.3d 904, 909 (7th Cir. 2005). Although Carter states that he
informed defendants Grams, Nickel and Captain Morgan about the threat, he alleges also
that Morgan moved him to a safe cell and does not allege any action that Grams or
Nickel took that would show deliberate indifference toward him. Therefore, he will not

be allowed to proceed on these claims.



In contrast, Carter alleges that defendant Gunderson moved him next to the
threat even though Gunderson was aware of the threat and defendant Miechus allowed
the inmate to hide in the shower area. These allegations are sufficient to state Eighth

Amendment claims against Gunderson and Miechus.

I1. Medical Care

Carter also brings Eighth Amendment medical care claims against various
defendants. To state an Eighth Amendment medical care claim, a prisoner must allege
facts from which it can be inferred that he had a “serious medical need” and that prison
officials were “deliberately indifferent” to this need. Estelle v. Gamble, 429 U.S. 97, 103,
104 (1976). A “serious medical need” may be a condition that a doctor has recognized
as needing treatment or one for which the necessity of treatment would be obvious to a
lay person. Johnson v. Snyder, 444 F.3d 579, 584-85 (7th Cir. 2006). A medical need may
be serious if it is life-threatening, carries risks of permanent serious impairment if left
untreated, results in needless pain and suffering, Gutierrez v. Peters, 111 F.3d 1364, 1371-
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73 (7th Cir. 1997), “significantly affects an individual's daily activities,” Chance v.
Armstrong, 143 F.3d 698, 702 (2d Cir. 1998), or otherwise subjects the prisoner to a
substantial risk of serious harm, Farmer, 511 U.S. at 847. “Deliberate indifference”
means that defendant was aware that the prisoner needed medical treatment but

disregarded the risk by failing to take reasonable measures. Forbes v. Edgar, 112 F.3d 262,

266 (7th Cir. 1997).



Carter alleges that defendants Health Manager Tenebruso, Dr. Dalia Suliene,
Helgerson and C.O. Neumire “sabotaged” Carter’s efforts to get help after the beating,
including not letting him out of his cell to get medical attention. It is unclear precisely
what Carter means by this, but construing his allegations generously, the court can infer
that he had serious medical needs following the beating and that each of these
defendants prevented him from getting medical care. This, too, is sufficient to state

Eighth Amendment medical care claims against these defendants.

III. Conditions of Confinement

The Eighth Amendment’s prohibition against cruel and unusual punishment
imposes upon prison officials the duty to provide prisoners “humane conditions of
confinement.” Farmer, 511 U.S. at 832. To constitute cruel and unusual punishment,
conditions of confinement must be extreme. General “lack of due care” by prison
officials will never rise to the level of an Eighth Amendment violation because “it is
obduracy and wantonness, not inadvertence or error in good faith, that characterize the
conduct prohibited by the Cruel and Unusual Punishments Clause.” Whitley v. Albers,
475 U.S. 312,319 (1986).

To demonstrate that prison conditions violated the Eighth Amendment, a plaintiff
must allege facts that satisfy a test involving both an objective and subjective component.
Lunsford v. Bennett, 17 F.3d 1574, 1579 (7th Cir. 1994). The objective analysis focuses
on whether prison conditions were sufficiently serious so that “a prison official’s act or

omission results in the denial of the minimal civilized measure of life’s necessities,”



Farmer, 511 U.S. at 834, or “exceeded contemporary bounds of decency of a mature,
civilized society.” Lunsford, 17 F.3d at 1579. The subjective component requires an
allegation that prison officials acted wantonly and with deliberate indifference to a risk of
serious harm to plaintiff. Id.

Although there is no definitive test to determine whether conditions of
confinement are cruel and unusual under the Eighth Amendment, the following kinds of
alleged conditions have been found to rise to the level of unsanitary conditions: sleeping
on a moldy and wet mattress for 59 days, Townsend v. Fuchs, 522 F.3d 765, 773-74 (7th
Cir. 2008); a lack of sanitary conditions, including clean bedding, Gillis v. Litscher, 468
F.3d 488, 493-94 (7th Cir. 2006); having to live in a cell in which there were mold and
fiberglass in the ventilation ducts, causing plaintiff severe nosebleeds and respiratory
problems, Board v. Farnham, 394 F. 3d 469, 486 (7th Cir. 2005); having to live for
sixteen months in a cell infested with cockroaches that crawled over the prisoner’s body,
Antonelli v. Sheahan, 81 F.3d 1422, 1431 (7th Cir. 1996); having to live in “’filth, leaking
and inadequate plumbing, roaches, rodents, the constant smell of human waste, poor
lighting, inadequate heating, unfit water to drink, dirty and unclean bedding, without
toilet paper, rusted out toilets, broken windows, [and] . . . drinking water contain[ing]
small black worms which would eventually turn into small black flies,”” Jackson v.
Duckworth, 955 F.2d 21, 22 (7th Cir. 1992); and confinement in isolation without
adequate clothing or bedding, Maxwell v. Mason, 668 F.2d 361, 363 (8th Cir. 1981).

At this stage, Carter’s allegation that he was left in a “feces, urine, blood packed

filthy cell” by defendant Helgerson is sufficient to state a claim, although at summary



judgment and trial, Carter will have to present detailed evidence concerning the actual

conditions of the cell and Helgerson’s knowledge of them.

IV.  Complaint Examiners
Carter states that defendant complaint examiners Mary Lieser and Joanne Lane
would not process his grievances about the underlying claims in this case. At this point
in the proceedings, Carter’s allegations are sufficient to state claims against these
defendants. As the case proceeds, however, he will also have to show that each defendant
had a responsibility to respond to his complaints, yet failed to help him. See Burks .
Raemisch, 555 F.3d 592, 596 (7th Cir. 2009) (rejecting "contention that any public

employee who knows (or should know) about a wrong must do something to fix it").

V. Other Claims/Defendants

Carter raises several other claims on which he will not be allowed to proceed. For
instance, Carter alleges generally that “prison staff” is not giving him soap, “hygienic
materials” and not allowing him to shower or shave. He does not, however, explain
which of the specific defendants are denying him this treatment. Under Fed. R. Civ. P.
8, Carter’s complaint is required to contain "a short and plain statement” of each claim
showing that he is entitled to relief. “The primary purpose of [Rule 8] is to give
defendants fair notice of the claims against them and the grounds supporting the claims.”
Stanard v. Nygren, 658 F.3d 792, 797 (7th Cir. 2011) (citations omitted). Carter’s

complaint does not do this.



Finally, Carter raises allegations regarding the withholding of his legal documents
and outgoing mail, but those claims are being litigated in other of his pending cases in

this court. Thus, those issues also will not be addressed in this case.'

VI.  Initial Partial Payment

Because Carter has not submitted the $350 filing fee for this case, the court construes
his complaint as including a request for leave to proceed in forma pauperis. From the trust
fund account statements, Carter has previously submitted to this court, his initial partial
payment has been calculated to be $11.30. If Carter does not have the money to make
the initial partial payment in his regular account, he will have to arrange with prison
authorities to pay some or all of the assessment from his release account.

This does not mean that Carter is free to ask prison authorities to pay all of his
filing fees from his release account. The only amount Carter must pay at this time is the
$11.30 initial partial payment. Before prison officials take any portion of that amount
from Carter’s release account, they may first take from Carter’s regular account whatever
amount up to the full amount he owes.

Carter should show a copy of this order to prison officials to insure that they are
aware they should send his initial, partial payment to this court. If Carter fails to submit
the initial partial payment by the deadline set by the court, the clerk of court will be

directed to close this case without prejudice to Carter refiling his case at a later date.

' In addition, these claims are also subject to dismissal as not sufficiently related to the
other allowed claims to be part of a single lawsuit. See Fed. R. Civ. P. 20.
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VII. Other Motions

Carter has filed a motion for preliminary injunctive relief regarding his claims, but
in it he addresses only claims that are being dismissed from this case, such as blockage of
his mail, or claims that he did not mention in his complaint but that are being litigated in
his other cases, such as the provision of his medically-authorized shoes. That motion will
be denied as moot.

Carter has also filed two motions for appointment of counsel. As discussed in
Carter’s previous cases, the court recruited counsel for the purpose of consulting with
him about similar claims raised in several of his pending cases, as well as held a hearing
about his various claims. Ultimately, the court concluded that it was appropriate for
Carter to proceed pro se in each of his lawsuits. See Carter v. Radtke, Case No. 09-cv-437-
wmg, slip op. (Dec. 2, 2011). For the same reasons, the court will deny his motions for

appointment of counsel.

VIII. Consolidation of Cases

Pursuant to the June 6, 2013 order entered in each of Carter’s remaining cases (dkt.
#36), this case has been consolidated with case nos. 10-cv-280-wmc and 12-cv-574-wmc

and will proceed under the schedule set in the ‘280 case.



ORDER
IT IS ORDERED that:
(1) Plaintiff Jackie Carter is GRANTED leave to proceed on the following claims:

(a) Eighth Amendment deliberate indifference claims against defendants
Gunderson and Miechus for failing to protect him from another inmate;

(b) Eighth Amendment medical care claims against defendants Tenebruso,
Suliene, Helgerson and Neumire for preventing him from getting
treatment following a violent encounter with another inmate;

(c) an Eighth Amendment conditions of confinement claim against
defendant Helgerson; and

(d) claims against defendants Lieser and Lane for failing to process his
grievances about the underlying claims in this case.

(2) Plaintiff is DENIED leave to proceed on the remainder of claims he brings in
this lawsuit. Defendants Morgan, Grams, Nickel, Ashworth, Bittleman, Bass
and Maloney are DISMISSED from the case.

(3) Plaintiff’s motion for preliminary injunctive relief, dkt. #35, is DENIED.
(4) Plaintiff’s motions for appointment of counsel, dkt. #28, 34, are DENIED.

(5) Plaintiff is assessed $11.30 as an initial partial payment of the $350 fee for
filing this case. He is to submit a check or money order made payable to the
clerk of court in the amount of $11.30 on or before June 29, 2013.

(6) Pursuant to an informal service agreement between the Wisconsin Department
of Justice and this court, copies of plaintiff's supplemental complaint and this
order are being sent today to the Attorney General for service on the
defendants. Under the agreement, the Department of Justice will have 40 days
from the date of the Notice of Electronic Filing of this order to answer or
otherwise plead to plaintiff's complaint if it accepts service for defendant.

(7) For the time being, plaintiff must send defendants a copy of every paper or
document he files with the court. Once plaintiff has learned what lawyer will
be representing defendants, he should serve the lawyer directly rather than
defendants. The court will disregard any documents submitted by plaintiff
unless plaintiff shows on the court’s copy that he has sent a copy to defendants
or to defendants’ attorney.
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(8) Plaintiff should keep a copy of all documents for his own files. If plaintiff does
not have access to a photocopy machine, he may send out identical
handwritten or typed copies of his documents.

Entered this 7th day of June, 2013.

BY THE COURT:

/s/

WILLIAM M. CONLEY
District Judge
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