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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

_____

CAMBRIANS FOR THOUGHTFUL 
DEVELOPMENT, U.A., JOHN MUELLER,
TOM JANSMA and MARY JANSMA,

Plaintiffs, 

v. Case No. 07-C-0246-C

DIDION MILLING, INC.,

Defendant.

JOINT STIPULATION FOR A PROTECTIVE ORDER

PROTECTIVE ORDER

INTRODUCTION

WHEREAS, Didion Milling, Inc. (“Didion”), believes in good faith that certain

information discoverable in this case consists of financial information, proprietary information,

confidential sales information, and/or commercially valuable information that it maintains in

confidence in the ordinary course of business; 

WHEREAS, Didion reasonably believes that public disclosure of such confidential

information would cause it financial and competitive harms; 

WHEREAS, Plaintiffs Cambrians for Thoughtful Development, John Mueller, Tom

Jansma, and Mary Jansma do not anticipate that this case will require them to produce

information which, if disclosed, would harm their interests, but wish to have a mechanism in

place to protect any such information should this case require its production; 
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WHEREAS, the parties believe that good cause exists for the entry of this Protective

Order, which is narrowly tailored to protect the aforementioned confidential information of the

parties. 

By reason of the foregoing, the parties, by their counsel, jointly request that this Court

enter the following Protective Order Regarding Confidential Information in this matter. 

DEFINITIONS

1. The term “Confidential Information” shall mean and include any document,

portions of documents, information or other things furnished by any party, including third-

parties, answers to interrogatories, responses to requests to produce documents or other things,

responses to requests for admissions, depositions, transcripts of depositions, all copies, extracts,

summaries, compilations, designations and portions thereof, and technical or commercial

information derived therefrom that contains confidential information as defined in the preamble

to this protective order. Documents designated “Confidential Information” shall meet the criteria

stated in the Introduction of this Stipulation.  This Order shall not govern the admissibility of

evidence during the trial proceedings nor does it prohibit any party or interested member of the

public from seeking a protective order to govern disclosure of confidential information to the

public during the trial proceedings.  However, any Confidential Information designated with a

confidentiality marking under the terms of this Protective Order shall continue to be afforded the

protection of this Order by the parties unless the confidential information becomes a public

record at trial. 

 2. The term “Documents” shall mean all materials within the scope of F.R.C.P. Rule

34.
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SPECIFIC PROVISIONS

1. DESIGNATION OF MATERIAL AS CONFIDENTIAL.  Any document, 

tangible item, or testimony provided by any party which that party in good faith contends

contains information proprietary to it and is entitled to protection under Rule 26(c)(7) of the

Federal Rules of Civil Procedure, may be designated as CONFIDENTIAL and, except as

permitted by further order of a court of competent jurisdiction, or by subsequent written

agreement of the producing party, such designated documents or testimonial information shall be

received by counsel of record for the party upon the terms and conditions of this Protective

Order (hereafter, “this Protective Order”). 

2. DESIGNATION OF MATERIAL AS ATTORNEYS' EYES ONLY.  Any 

CONFIDENTIAL document, tangible item, or testimony produced by any party which contains

particularly sensitive information proprietary to the producing party, including, for example,

particularly sensitive competitive information, may be designated in writing as ATTORNEYS’

EYES ONLY.  Non-exclusive examples of the types of information that may be designated as

ATTORNEYS’ EYES ONLY include: 

(a) The names, or other information tending to reveal the identities, of a 

party’s suppliers, present or prospective customers, or distributors; 

(b) Financial information of a party; and 

(c) Marketing plans of a party. 

Other categories of ATTORNEYS’ EYES ONLY information may exist.  Disputes regarding

whether material is properly designated as “ATTORNEYS’ EYES ONLY,” including disputes

as to whether an additional category should be designated as “ATTORNEYS’ EYES ONLY,”

shall be resolved in accordance with paragraph 15.  The parties agree to designate information as
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CONFIDENTIAL or ATTORNEYS’ EYES ONLY on a good faith basis and not for purposes of

harassing the receiving party or for purposes of unnecessarily restricting the receiving party’s or

the public’s access to information concerning the lawsuit. 

3. PROCEDURE FOR DESIGNATING MATERIAL.  Documents or tangible

items shall be designated confidential within the meaning of this Protective Order in the

following ways: 

(a) In the case of documents and the information contained therein, by placing on

each page of the document deemed confidential or attorneys’ eyes only the legend

“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”; 

(b) In the case of interrogatory answers and the information contained therein,

designation shall be made by placing on the first page and all subsequent pages containing the

confidential information the legend “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”;

(c) In the case of tangible items, designation shall be made by visibly marking 

the item “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” if practicable or, if not

practicable, by placing such marking visibly on a package or container for the item; 

(d) In producing original files and records for inspection, no marking need be 

made by the producing party in advance of the inspection.  For the purposes of the inspection, all

documents produced shall be considered as marked “ATTORNEYS’ EYES ONLY.”  Thereafter,

upon selection of specified documents for copying by the inspecting party, the producing party

shall mark as “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” the copies of such

documents as may contain confidential information at the time the copies are produced to the

inspecting party. 
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4. DESIGNATED MATERIAL SHALL BE KEPT CONFIDENTIAL.  With 

respect to all documents, information, or tangible items, produced or furnished by a party during

this litigation. which are designated as “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”

by the producing party, such information shall be kept confidential and shall not be given,

shown, made available, discussed, or otherwise communicated in any manner (“disclosed”),

either directly or indirectly, to any person not authorized to receive the information under the

terms of this Protective Order. 

5. DEPOSITION TESTIMONY.  If, in the course of this proceeding, depositions

are conducted that involve confidential information, counsel for the witness or party producing

such information may state, on the record, the portion of the deposition which counsel believes

may contain “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information.  If such

designation is made, that portion of the deposition will be taken with no one present except those

persons who are authorized to have access to such “CONFIDENTIAL” or “ATTORNEYS’

EYES ONLY” information, as the case may be, in accordance with this Protective Order, and the

reporter.  Subject to the terms hereof, “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”

information may be disclosed by a receiving party in a deposition, to the extent that its use is

necessary, only at the deposition(s) of: 

(a) the present Directors or Officers of the producing party; 

(b) present employees of the producing party who counsel reasonably believes have a

need to see or review the “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information

for purposes of the deposition; 

(c) an author, addressee, or other person indicated as a lawful recipient of a 

document containing the information;  
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(d) a person clearly identified in prior discovery or by the deponent in his or 

her deposition as an author or recipient of the information (without prior disclosure of the

specific confidential information). 

Prior to any disclosure under this subparagraph (d), notice must be given to the producing

party of the specific information so that it has a fair opportunity to object to the disclosure. 

Notice may be given at the time of the deposition.  The parties agree to cooperate, and if

necessary to defer any such disclosure, to allow either party to initiate action, by motion or

otherwise, with the Court.  The producing party bears the burden of establishing confidentiality; 

(e) an independent advisor, consultant or expert otherwise qualified under this

Protective Order to receive such information; or 

(f) any person for whom prior authorization is obtained from the producing 

party or the Court. 

Each party shall have until fifteen (15) calendar days after receipt of the deposition

transcript within which to inform the other parties to the action of the portions of the transcript

(by specific page and line reference) to be designated as “CONFIDENTIAL” or “ATTORNEYS’

EYES ONLY.”  The right to make such designation shall be waived unless made within the

fifteen (15) calendar day period.  Prior to such designation, or expiration of the fifteen (15)

calendar day period, the entire deposition transcript shall be deemed as ATTORNEYS’ EYES

ONLY information.  Transcripts of testimony, or portions thereof, containing confidential

information shall be filed only under seal as described in paragraph 6, until further order of the

Court. 
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6. COURT FILINGS CONTAINING CONFIDENTIAL INFORMATION. 

Any document, pleading, or tangible item which contains confidential information, if filed or

submitted to the court, shall be filed in a sealed envelope marked “Confidential - Not To Be

Opened Except By Order Of The Court.” 

7. SIGNED UNDERTAKINGS REOUIRED.  Before disclosure of any 

information subject to this Protective Order is made to any employee, officer, or director of a

non-producing party, or to any consultant or expert who is not an employee, officer, or director

of the non-producing party and who is retained by a non-producing party, or to any witness, or

prospective witness, outside of an actual deposition of such witness, counsel for the party

disclosing the information shall obtain the written Undertaking, attached hereto as Exhibit A,

from each person to whom disclosure is to be made, acknowledging that any document,

information or tangible item that has been designated as confidential is subject to this Protective

Order, that the person has read this Protective Order, that such person agrees to comply with, and

be bound by, this Protective Order, and that such person is aware that contempt sanctions may be

entered for violation of this Protective Order.  The written Undertaking shall be provided to

opposing counsel five (5) calendar days in advance of the first disclosure of any confidential

information to such person.  All signed undertakings shall be maintained by the counsel who

obtained such undertakings through the conclusion of this action.  After completion of the

action, the originals of all such Undertakings shall be provided to counsel for the party whose

“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information was provided to such

person. 
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8. LIMITATIONS ON DISCLOSURE OF ATTORNEYS’ EYES ONLY 

MATERIALS.  Except as permitted by further order of this Court or by subsequent written

agreement of the producing party, disclosure of ATTORNEYS’ EYES ONLY documents,

deposition transcripts, tangible items or information, including summaries thereof, but not

including documents or tangible items with the confidential portions redacted, shall be limited

to: 

(a) outside counsel for the parties, whether trial counsel or not, and associate

attorneys, paralegal, secretarial and clerical employees assisting such counsel; 

(b) Judges, Magistrates, law clerks, and clerical personnel of the Court before 

which this action is pending or qualified court reporters; 

(c) consultants or experts, not employees or officers of the parties, retained by 

either of the parties to consult or testify in the case; who have executed the attached undertaking; 

(d) employees and officers of the party producing the documents or 

information; 

(e) authors or drafters, addressees and those who received the documents or 

information prior to the commencement of this action; and 

(f) third party contractors and their employees involved solely in document 

management services for this litigation. 

9. LIMITATIONS ON DISCLOSURE OF CONFIDENTIAL MATERIALS. 

Disclosure of information designated as “CONFIDENTIAL,” including summaries thereof, shall

be limited to (a) the persons and entities identified in paragraph 8; and (b) no more than three

employees or officers of the non-producing party whose identities shall be made known five (5)

calendar days in advance to the producing party and who shall sign an Undertaking in the form
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attached hereto as Exhibit A.  However, nothing in this Protective Order shall bar or otherwise

restrict any outside attorney from rendering legal advice to his or her client with respect to this

litigation and, in the course thereof, relying upon his or her examination of Confidential

Information and/or Attorney’s Eyes Only information, provided, however, that in rendering such

advice and in otherwise communicating with his or her client, such person shall not make any

disclosure of Confidential Information and/or Attorney’s Eyes Only information to any person

not entitled to have access to it. 

10. PROCEDURE FOR DISCLOSURES TO OTHER PERSONS.  If it becomes

necessary for counsel for a party receiving “CONFIDENTIAL” or “ATTORNEYS’ EYES

ONLY” information to seek the assistance of any person, other than those persons referred to in

paragraphs 8 and 9, such as any employee of the receiving party, and to disclose certain

“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information to such person in order to

properly prepare this litigation for trial, the following procedures shall be employed: 

(a) Counsel for the receiving party shall notify, in writing, counsel for the 

party producing the “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information of their

desire to disclose certain “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information

and shall identify the person(s) to whom they intend to make disclosure; 

(b) If no objection to such disclosure is made by counsel for the producing 

party within five (5) days of such notification, counsel for the receiving party shall be free to

make such disclosure to the designated person(s); provided, however, that counsel for the

receiving party shall serve upon opposing counsel, prior to disclosure, an Undertaking in the

form attached hereto as Exhibit A, whereby such person agrees to comply with and be bound by

this Protective Order;
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(c) If the producing party objects to such disclosure, no disclosure shall be made. 

Any party may bring before the court the question of whether the particular “CONFIDENTIAL”

or “ATTORNEYS’ EYES ONLY” information can be disclosed to the designated person( s) and

the producing party shall have the burden of establishing before the Court the necessity for non-

disclosure. 

11. CORRECTION OF INADVERTENT FAILURE TO DESIGNATE

MATERIAL AS CONFIDENTIAL OR ATTORNEYS’ EYES ONLY.  If, through

inadvertence, a producing party provides any information pursuant to this litigation without

marking the information as “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information,

the producing party may subsequently inform the receiving party of the “CONFIDENTIAL” or

“ATTORNEYS’ EYES ONLY” nature of the disclosed information, and the receiving party

shall treat the disclosed information as “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”

information upon receipt of written notice from the producing party, to the extent the receiving

party has not already disclosed this information. 

12. CORRECTION OF INADVERTENT DISCLOSURE OF PRIVILEGED OR

WORK PRODUCT IMMUNE MATERIALS OR INFORMATION.  The inadvertent

production of documents or information subject to the attorney-client privilege, work-product

immunity, or other privilege, despite the parties' reasonable efforts to prescreen such documents

and information prior to production, shall be without prejudice to any claim that such material is

privileged or protected from discovery.  No party will be held to have waived any rights by such

inadvertent production if the designating party gives prompt notice upon learning of the

inadvertent production to all other parties that it is asserting a claim of privilege or other

objection with respect to such document or other information.  Once the receiving party has
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received notice of the claim of inadvertent production, the receiving party shall not review, copy,

disseminate, or otherwise use the inadvertently produced document or information in any

manner, except to the extent necessary to oppose a motion by the designating party to establish

its claim of privilege or to support its own motion for production of that document, until the

issue of whether the document or information is privileged or otherwise protected has been

resolved by the parties or by the Court.  The parties shall first determine whether there is

agreement as to the designating party's claim of privilege or other objections.  If agreement

cannot be reached, the burden shall be on the designating party to file a motion with the Court

and establish its claim of privilege.  If the inadvertently produced document or information is

deemed privileged or otherwise protected, the receiving party shall return such document or

information and any copies to the designating party, or shall destroy such documents or

information and all copies, abstracts, excerpts, analyses or other writings that contain, reflect,

reveal, suggest or otherwise disclose such documents or information within five (5) business

days of final resolution and notify the designating party in writing that such documents or

information and all copies, abstracts, excerpts, analyses or other writings that contain, reflect,

reveal, suggest or otherwise disclose such documents or information have been destroyed. 

13. INFORMATION NOT COVERED BY THIS ORDER.  The restrictions set

forth in this Order will not apply to information which is in the possession of or otherwise

known to the receiving party or the public before the date of its transmission to the receiving

party, or which comes into the possession of or becomes known to the receiving party or comes

into the possession of or otherwise becomes known to the public after the date of its transmission

to the receiving party, provided that such information does not become publicly known by any

act or omission of the receiving party, its employees, or agents which would be in violation of
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this order.  If such information known to or possessed by the receiving party or the public is

designated as “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”, the receiving party must

provide ten (10) days written notice to the producing party of the pertinent circumstances before

the restrictions of this order will be inapplicable. 

14. LIMITATIONS ON USE OF CONFIDENTIAL OR ATTORNEYS’ EYES 

ONLY INFORMATION.  No person or party receiving any “CONFIDENTIAL” or

“ATTORNEYS’ EYES ONLY” information shall directly or indirectly utilize or disclose such

“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information obtained pursuant to any

pretrial discovery in this action, except for the purpose of this action only and in accordance with

any further order issued by the Court. 

15. CONTESTING DESIGNATION OF CONFIDENTIALITY.  Acceptance by a

party of any information, document, or thing designated as “CONFIDENTIAL” or

“ATTORNEYS’ EYES ONLY” shall not constitute a concession that the information, document

or thing is confidential.  Any party or interested member of the public may contest a claim of

confidentiality.  If the receiving party disagrees with the designation and marking by any

producing party of any material as “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”, then

the parties shall first try to resolve such disputes on an informal basis.  If agreement cannot be

reached between counsel, then such dispute may be presented to the Court by any party by

motion or otherwise.  In the resolution of such matter, the burden of establishing confidentiality

shall be on the party who made the claim of confidentiality, but information designated as

“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” shall be deemed as such until the matter

is resolved. 

16. NO LIMITATION OF OTHER RIGHTS.  This Protective Order shall be 
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without prejudice to the right of any party to oppose production of any information on any and

all grounds other than confidentiality. 

17. RELIEF FROM OR MODIFICATION OF THIS ORDER.  This Protective

Order shall not prevent any party or interested member of the public from applying to the Court

for relief therefrom, or from applying to the Court for further or additional protective orders, or

from agreeing among themselves to modify or vacate this Protective Order, subject to the

approval of the Court. 

18. RETURN OF CONFIDENTIAL INFORMATION. At the conclusion of this

action, including any appeals, all “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”

information furnished pursuant to this Protective Order, and all copies thereof, shall be returned

to the attorneys of record for the producing party, or, at the producing party's option, destroyed

by counsel for the receiving party. In the case where the latter option is used, within thirty (30)

days of the conclusion of this action, counsel for the receiving party shall notify counsel for the

producing party, in writing, that such destruction has taken place.  The provisions of this

Protective Order insofar as it restricts the disclosure, communication of, and use of, confidential

and attorneys’ eyes only information produced hereunder shall continue to be binding after the

conclusion of this action. 

19. INFORMATION PRODUCED BY THIRD PARTIES.  If discovery is sought

of a person or other entity not a party to this action (“third-party”) requiring disclosure of

information that such third-party believes in good faith must be kept “CONFIDENTIAL” or

“ATTORNEYS’ EYES ONLY” such “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”

information disclosed by the third-party may be shared with only those persons designated in

paragraphs 9 and 8 respectively.  Additionally such information will be subject to all other
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protections provided by the remainder of this Order.  Furthermore, to the extent that the Court,

any party and/or any other person seeks to change the designation of or protection of any such

“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” information, use such information in

open Court, or provide such information to any person not listed in paragraphs 9 and 8

respectively, the producing third-party shall have notice of no less than ten (10) days and shall be 

given an opportunity to be heard with respect to such action.  Finally, except as provided in

paragraph 12 with respect to inadvertent disclosure, the burden of proving that a document is

entitled to the level of protection designated by the producing third-party shall be on that 

producing party. 

20. APPLICATION OF ORDER TO PREVIOUSLY DISCLOSED 

MATERIALS.  This Protective Order shall not apply to information and materials produced in

this action prior to the entry of this order.  

MICHAEL BEST & FRIEDRICH LLP

By:
Linda H. Bochert
Eric M. McLeod
Michael A.Hughes
One South Pinckney Street, Suite 700
Madison, WI  53703
Phone:  (608) 257-3501
Facsimile:  (608) 283-2275

GARVEY MCNEIL & MCGILLIVRAY,
S.C.

By: _______________________  
Christa Westerberg, 
David C. Bender, 
634 W. Main St., Suite 101
Madison, WI  53703
Telephone:  (608) 256-1003
Facsimile:  (608) 256-0933

Attorneys For Plaintiffs

Dated: ___________________________
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Attorneys For Didion Milling, Inc. 

Dated: _______________________

ORDER

Pursuant to the foregoing Stipulation,

IT IS SO ORDERED.

BY THE COURT:

/s/

The Honorable Stephen L. Crocker
Magistrate Judge 
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EXHIBIT A

UNDERTAKING RE PROTECTIVE ORDER

I have read and reviewed in its entirety the annexed Protective Order (“Protective

Order”) that has been signed and entered in this matter. 

I hereby agree to be bound by and comply with the terms of the Protective Order, and not

to disseminate or disclose any information subject to the Protective Order that I either review or

about which I am told, to any person, entity, party, or agency for any reason, except in

accordance with the terms of the Protective Order. 

I further agree to submit to the jurisdiction of this Court for the purposes of enforcement

of the terms of this Protective Order. 

DATED this  day of , 2008.

(Signature)

(Typed Name)
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